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VAWA NEXT STEPS: PROTECTING
WOMEN FROM GUN VIOLENCE

WEDNESDAY, JULY 30, 2014

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Committee met, pursuant to notice, at 10:04 a.m., in
Room SD-106, Dirksen Senate Office Building, Hon. Sheldon
Whitehouse, presiding.

Present: Senators Whitehouse, Durbin, Klobuchar, Franken,
Blumenthal, Hirono, and Grassley.

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE,
A U.S. SENATOR FROM THE STATE OF RHODE ISLAND

Chairman WHITEHOUSE. Good morning, everyone. The hearing
will come to order. I am delighted to see you all here, and I wel-
come the witnesses and thank them for coming. I welcome my
Ranking Member, the distinguished Senator from Iowa. I welcome
Senators Klobuchar and Blumenthal from Minnesota and Con-
necticut. And I have one procedural announcement, which is that
we evidently have a vote scheduled at 10:45, and so toward the end
of that vote, I plan to—and, Senator Hirono, from Hawaii, nice to
see you. I plan to adjourn the hearing or recess the hearing briefly
to allow us to go over and catch the end of one vote, the beginning
of the next, and then reconvene. That will probably take about 15
minutes total, just so you all know.

On June 18, 1999, Carmen Cruz was watching television with
her 8-year-old son, Travis, when her ex-boyfriend, Frederick
Escobar, broke into her apartment and calmly walked toward her,
carrying a pillow. When he was just a few feet away from Ms.
Cruz, Mr. Escobar pulled a gun from the pillow, pointed it at her,
and pulled the trigger. Travis watched as his mother collapsed,
felled by a bullet shot by his own father.

Ms. Cruz spent hours in surgery while doctors removed the bul-
let from her abdomen. She was hospitalized for 3 weeks and wore
a colostomy bag for almost 2 years following the shooting. Today
Ms. Cruz is a passionate advocate in Rhode Island’s domestic vio-
lence community, but her scars serve as a constant reminder that,
as a survivor, she is one of the lucky ones.

American women are 11 times more likely to be killed with guns
than women in any other industrialized country. As this chart
shows, the red line, which you may not be able to see, stands far
beyond any other industrialized country.
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Put another way, women in the United States account for 84 per-
cent of all female firearm victims in the developed world.

Let me repeat that: Women in the United States account for 84
percent of all female firearm victims in the developed world.

Of all the women murdered in this country, more than half are
killed by family members or intimate partners.

In fact, when a gun is present in a domestic violence situation,
it increases the risk of homicide for women by 500 percent.

Protecting women from gun violence by domestic abusers should
not be, and has not been, a partisan issue. In the late 1990s, Con-
gress passed important laws prohibiting the possession or purchase
of firearms by individuals convicted of misdemeanor domestic vio-
lence or subject to domestic violence protective orders. These laws,
which were part of the Violence Against Women Act and an
amendment authored by the late Senator Frank Lautenberg, com-
plemented the prohibitions on convicted felons and passed Con-
gress with broad bipartisan support.

These laws have saved lives. In States with rigorous background
check laws, 38 percent fewer women are shot to death by intimate
partners. But they are not enough.

Current law prohibits domestic abusers from possessing guns
only if they are—or were—married to the victim, if they have lived
with the victim, or if they have a child in common with the victim.
Dating partners who have been convicted of domestic violence of-
fenses are not covered, even though the most recent data shows
that more domestic abuse is committed by dating partners than
spouses. Closing the dating partner loophole would save lives, plain
and simple. There are other steps we can take as well. These in-
clude requiring universal background checks and helping States
collect and share the data necessary to ensure that those who we
already agree should be prohibited under existing law are, in ac-
tual practice and fact, prohibited when they try to purchase fire-
arms. Along these lines, I am willing to work with anyone who
wants to strengthen the National Instant Criminal Background
Check System, or NICS, to ensure that it operates as Congress in-
tended it to.

Nobody on this Committee has been working harder than Sen-
ators Blumenthal and Klobuchar to shine a light on the role of
guns in domestic violence and to address the loopholes that allow
abusers to use guns to kill, injure, and threaten their victims. I
know we will hear more about their initiatives, and I want to
}hank them both at the outset for their commitment and their ef-
orts.

I also would like to thank Chairman Leahy for his leadership in
reauthorizing the Violence Against Women Act last year and for
{ﬁs longstanding recognition of the role of guns in domestic vio-
ence.

Finally, it bears mentioning that this is not a hearing about the
Second Amendment or the right of law-abiding Americans to own
firearms. Nobody on this Committee wants to deprive individuals—
women or men—from legally owning guns, and none of the solu-
tions we are here to discuss involve doing that. What we are here
to consider is how guns in domestic violence situations threaten
American women and how best to ensure that those who should
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not possess guns do not possess guns. I understand that there are
a number of domestic violence survivors and advocates here with
us today. I would be honored to recognize them right now if they
would not mind standing up.

[Applause.]

Chairman WHITEHOUSE. Thank you.

I would also like to submit the statements of our Chairman, Sen-
ator Patrick Leahy; of Christy Salters Martin, Bonnie Campbell,
Laura Ponce, Katie Ray Jones, and Everytown for Gun Safety, and
the National Center for Victims of Crime into the record. Without
objection, they will be added to the record. Thank you all for your
support of this effort and for your courage.

[The prepared statement of Chairman Leahy appears as a sub-
mission for the record.]

[The information referred to appears as submissions for the
record. ]

Chairman WHITEHOUSE. I would like to welcome all our wit-
nesses and thank them for participating in the hearing and turn
the microphone to my distinguished Ranking Member, Senator
Grassley.

OPENING STATEMENT OF HON. CHUCK GRASSLEY,
A U.S. SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. Bonnie Campbell, whom you just mentioned,
is a former Attorney General of the State of Iowa.

Mr. Chairman, we are here to discuss a very important subject.
Thanks to our experts who have agreed to be panelists for us. All
of us want to see the Federal Government take appropriate action
to assist in fighting domestic violence, and especially domestic
homicides.

I have met with many victims of domestic violence over the
years. I feel compassion for the physical, mental, and emotional in-
juries they have suffered, and you particularly feel that when you
talk to people that have experienced that. They have told me of the
fear that they confront. And I want to take effective action against
perpetrators of violence against women.

So today I am one of the lead Republicans in a group of bipar-
tisan Senators who have come together on a bill to address sexual
assault on our Nation’s college campuses.

But to me, all domestic homicides are tragedies. It does not mat-
ter how the victim died. Forty-five percent of domestic homicides
now do not involve guns, a figure considerably higher than in the
1980s.

In 1996, I had the pleasure of voting for the Lautenberg amend-
ment. Those convicted of domestic violence misdemeanors were pro-
hibited from owning firearms. So were those against whom perma-
nent restraining orders were entered because of domestic violence.

For these prohibitions to be effective, obviously records of the
convictions and restraining orders must be entered into the Na-
tional Instant Background Check System. And the Chairman just
spoke about his interest in that, for that to be an effective system.

So it distresses me that even now, all these years later, according
to the Center for American Progress, “only 36 States have sub-
mitted any domestic violence misdemeanor convictions to the NICS
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Index, and of these, 21 States have submitted 20 or fewer of these
records. An even smaller number of States have submitted records
regarding restraining orders: 19 States have submitted domestic vi-
olence restraining order records to the NICS Index, and of these,
9 States have submitted 10 or fewer.”

I note that Rhode Island has submitted exactly zero mis-
demeanor domestic violence records to NICS and exactly zero do-
mestic violence restraining order records. The corresponding num-
bers for Delaware are zero and zero; Hawaii, three and zero; Illi-
nois, one and zero; Minnesota, 16 and two; New York, zero and ten;
Vermont, two and zero.

These States are failing to do their jobs.

Towa ranks near the top among the States in this regard, but I
can confess to you we still have to do a better job in my State.

Seventy-nine percent of the records submitted come from three
small States. As the report says, “If all States submitted records
of misdemeanor domestic violence convictions at the average rate
of these three States, we can project there would be 2.9 million
records in the NICS Index in this category, more than 40 times the
number currently submitted.”

This means that large numbers of prohibited persons under the
law today can purchase a firearm through legal channels because
the instant background check system fails to identify them as such.
Our NICS system is full of holes with respect to the current gun
pﬁohli{bitions, greatly reducing the effectiveness of background
checks.

Last year, Senator Cruz and I offered an amendment to legisla-
tion before the Senate that would have helped fix the NICS system.
Our amendment would have improved State compliance with NICS
reporting for mental health records for prohibited persons.

It received the most bipartisan support of any similar legislation,
but it did not move because it did not receive the 60 required votes.
We should do the same with respect to persons who have been con-
victed of domestic violence crimes and subject to permanent re-
straining orders. We should be able to gain a bipartisan effort to
enact legislation of this type.

But that is not the majority’s approach.

There are two bills before the Committee on domestic gun vio-
lence.

One of them, from Senator Klobuchar, expands the definition of
prohibited persons to include dating violence, beyond the cohabi-
tating relationships in current law, as well as to add convicted
stalkers to the list of prohibited persons.

Another, by Senator Blumenthal, also expands the relationships
and would make those subject to temporary restraining orders, en-
tered without notice to the alleged abuser, prohibited persons.

A significant problem exists with the completeness of background
checks under the law. It is hard to believe that expanding the uni-
verse of prohibited persons whose records will not show up when
a background check is performed will reduce gun homicides.

I fear that false hopes are again being raised. In many states,
few persons are convicted of misdemeanor stalking. In Maryland,
for instance, zero were convicted of that crime last year, one in Ar-
kansas, and five in New Mexico. Making these offenders prohibited
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persons will not accomplish very much, even if their records made
it into NICS, which is a questionable assumption.

These bills would expand retroactively the definition of “prohib-
ited person.” But they will also make actual individuals who were
allowed to own guns criminals retroactively, not by virtue of their
crime, but by the passing of the legislation.

Who is going to spend the time and the personnel to go over
every domestic violence conviction record and examine the relation-
ships between the parties to determine whether they fit the defini-
tiorcl é); these bills? Who is going to actually input those records into
NICS?

Suppose someone determines erroneously that a prior conviction
was for conduct against a dating partner. What recourse will the
individual have to demonstrate that he is not a prohibited person?
How will guns actually be taken from that prohibited person? How
soon would an officer be diverted from another law enforcement ac-
tivity to remove those guns?

The restraining order provisions could pose some problems. In a
large percentage of cases, temporary restraining orders issued
without notice to the defendant do not lead to permanent orders.
Yet the constitutional rights of the accused could be taken without
due process. That person will not know that he or she is a prohib-
ited person if, during the brief period the order is in effect, law en-
forcement should show up to take away a gun.

We should also be very skeptical that a temporary order will be
entered into NICS in time to stop someone from passing a back-
ground check. Making existing NICS records more complete is far
more likely to make the difference in domestic violence homicides,
especially gun homicides, than the bills the Committee is consid-
ering.

I understand that domestic violence advocates asked the majority
to hold a hearing on domestic violence homicides many months ago
but were repeatedly put off. For instance, the Klobuchar bill was
introduced more than a year ago. But only as we are about to head
out of town, with very few legislative days remaining, has this
hearing taken place responding to the request of advocates. Only
as the number of days until the election grew short did the Com-
mittee schedule the hearing.

The Committee has not held a markup for bills for 2 weeks now.
Had the majority been serious about reducing domestic, we had the
time to work together to come up with a bipartisan solution. There
was a real opportunity in this Congress for a bipartisan effort to
combat intimate homicides of all kinds. That opportunity I believe
has been squandered.

The bills before the Committee today deal with the problem of
keeping currently prohibited persons from owning firearms. I hope
that going forward, we will work together to find bipartisan, well-
thought-out, practical ways to protect women and men from vio-
lence of all kinds.

Thank you, Mr. Chairman.

Chairman WHITEHOUSE. I am sure we will, Senator Grassley,
and I think this hearing will help advance that cause. And because
Senator Klobuchar and Senator Blumenthal have both shown such
leadership in this area and have bills in this area, they have re-
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quested making an opening statement, so I will recognize the two
of them for opening statements, first Senator Klobuchar, and then
we will proceed with the witnesses.

OPENING STATEMENT OF HON. AMY KLOBUCHAR,
A U.S. SENATOR FROM THE STATE OF MINNESOTA

Senator KLOBUCHAR. Thank you very much, Chairman
Whitehouse, thank you, Senator Grassley, and thank you also to
Chairman Leahy for holding this hearing, and thank you to Sen-
ator Blumenthal for his work in this area.

Tragically, we have had a number of major shootings that have
killed multiple people over the last few years in our country. From
Newtown to Nevada, we have seen that there is still more to be
done in terms of closing loopholes in our background check system
and looking at mental health issues.

I would point out that some of the issues raised by Senator
Grassley, which are good ones, about the recordkeeping, some of
that would have been helped by the Manchin-Toomey bill, which
contained penalties for States and also grants to make it easier for
them to enter in this data. In States that do require a background
check for private handgun sales, 38 percent fewer women are shot
to death by their intimate partners.

As a former prosecutor, I have seen firsthand how domestic vio-
lence and sexual assault can destroy lives and tear apart families.
For 8 years, I ran an office of over 400 people. I was charged with
protecting domestic violence victims and enforcing the gun laws we
had on the books. Enforcing the laws involving felons in possession
of a gun was one of my major priorities for those 8 years.

But one of the things I learned as a prosecutor is that there is
still more work to be done. I was reminded of this over the Christ-
mas holidays in 2011 when I went to one of the saddest funerals
I have ever attended for Officer Shawn Schneider. He was a young
Lake City police officer with three children. His department had re-
ceived a domestic violence call from a 17-year-old victim. It was
someone that she had dated. Officer Schneider, just doing his job,
showed up at the door that day. He was wearing a bulletproof vest,
but no vest could have protected him when the perpetrator shot
him in the head and killed him.

At the funeral in that church were his three children. Only a
week ago, the officer had been there with the family at the church
nativity play. That day he was in the front in a coffin, and his
three little children walked down the aisle of the church. And the
one thing I will never forget was the little girl in a blue dress cov-
ered with stars. That is what this is about.

Last year, the women of the Senate stood together to reauthorize
the Violence Against Women Act. The bill that was signed into law
included the provision that I worked on with former Republican
Senator Kay Bailey Hutchison that strengthens and updates Fed-
eral anti-stalking laws to better address a new technology that
predators are using to harass their victims. Passing that bill was
a critical step in protecting women, but there is more to be done.

A recent report found that 57 percent of recent mass shootings
involved domestic violence. That is why last July I introduced,
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along with Senator Hirono, the Domestic Violence and Stalking
Victims Protection Act. Our bill really does two things.

Our common-sense bill would help protect stalking victims and
keep guns out of the hands of dangerous people that stalk. It
makes sure that stalkers cannot get guns. Many States are already
starting to do this on a bipartisan basis with Democratic and Re-
publican support, including my own State.

One in six women have been stalked during their lifetime. Stalk-
ing is often the first step in an escalating pattern of criminal be-
havior that culminates in physical violence. The Department of
Justice reports that 76 percent of women who are murdered by in-
timate partners were first stalked by their partner.

Second, our bill would make an important change to expand the
definition of victims who are covered. Right now, people who are
not married and have not either lived together or had a child to-
gether are not covered under the current definition of “intimate
partner.” They are vulnerable because their stalkers and their
abusers are legally able to obtain firearms despite having com-
mitted a domestic violence crime or being subject to a permanent
restraining order. Our bill fixes this problem by expanding the defi-
nition of “intimate partners” to include dating partners. Many
States have already done it. We are simply bringing the Federal
law in line with what many States have already done.

I have been proud to stand up for this bill with former Rep-
resentative Gabby Giffords and her husband, astronaut Captain
Mark Kelly, in support of this bill. Like Gabby and Mark, in my
home State of Minnesota, we value hunting and the outdoors. If it
is not duck season or pheasant season in Minnesota, it is deer sea-
son. And when I looked at doing this bill, I always thought of my
Uncle Dick in his deer stand and would this do anything to hurt
him in that deer stand. The answer is clearly no.

This bill is about preventing a person with a documented history
of domestic violence or stalking or mental illness from having a
firearm. That is it.

I know that Senator Blumenthal has been working on these
issues as well, especially for dating partners and temporary re-
straining orders, and I want to thank him for his leadership.

One of the things that Justice McCaffery said in his testimony
was that our bills “look to strengthen current Federal domestic vio-
lence laws to bring them more in line with the current laws that
many States have dealing with crimes of violence toward women
[and] same-sex partners ...”

These bills are simple. These bills are designed to focus on an
area where we know we have seen rampant violence.

I want to thank all our witnesses for being here, and I hope that
our colleagues will join us in supporting these bills. And one of the
reasons, Senator Grassley, that we waited to do this hearing was
that I have been trying to get a Republican cosponsor on this bill.
I have been very close several times. I know I am going to get it
done. But that is the reason that we waited to have this hearing.

Thank you, Senator Grassley, Senator Whitehouse.

Chairman WHITEHOUSE. Senator Blumenthal.
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OPENING STATEMENT OF HON. RICHARD BLUMENTHAL,
A U.S. SENATOR FROM THE STATE OF CONNECTICUT

Senator BLUMENTHAL. Thank you very, very much, Senator
Whitehouse, for convening this hearing and for yourself spear-
heading and advocating measures to stop domestic violence, and I
want to join you in thanking our Chairman, Senator Leahy, for
permitting this hearing to go forward.

I also want to particularly salute and thank my colleague Sen-
ator Klobuchar, who has been so steadfast and strong in advancing
this cause, and I am proud to be working with her and to be sup-
porting her bill as a cosponsor. And I think our measures are very
much complementary.

I want to thank also the other Members of this Committee, in-
cluding Senator Durbin and Senator Hirono, Senator Feinstein,
and the late Senator Lautenberg for their leadership, really incom-
parable leadership in this cause. And, of course, the many advo-
cates around the country who are championing common-sense, sen-
sible measures to stop gun violence and domestic violence. The two
together are a toxic, deadly combination. Women are five times as
likely, more likely to die from domestic violence when there are
guns in their household.

I especially want to thank the survivors, the loved ones of vic-
tims who are here today. I know how much courage and strength
it takes for you to be with us. But your presence is so powerful and
meaningful, far more eloquent than anything I could say here or
anywhere else. And I want to say a particular thanks to a Con-
necticut family who are here, Mary and Doug Jackson. Their
daughter, Lori, was a victim of domestic violence. But she chose not
to accept it. She displayed the courage that her parents taught her,
and she decided to break with it. As many of you know, that deci-
sion takes such enormous bravery and resoluteness. She broke with
her husband. She went to live with her parents. She took with her
her 18-month-old twins. She left her abusive husband, and she de-
cided to begin a new life.

Lori’s act of courage should have liberated her, should have freed
her. But instead she became a victim again, and this time fatally.
Her estranged husband tracked her down in her mother’s house,
and he used the gun that he was still legally allowed to possess to
gun her down and to seriously injure her mother, firing bullets at
her that almost killed Mary Jackson. Mary and Doug Jackson are
with us today, and I am so deeply grateful to you for joining us.

Lori Jackson sought, successfully, a temporary restraining order,
which should have protected her. The law failed Lori Jackson. The
judge granted that restraining order after determining that her
husband posed a clear threat to her safety and the safety of her
children. But even after that determination, Lori’s husband was
still able to keep the gun that killed her.

Even if he had not possessed that gun, he could have legally pur-
chased a new one, even at the moment of heightened rage when
he learned that she had left and was seeking that restraining
order. In most States, somebody subject to a temporary restraining
order can lose access to his house, to his children, to his car, but
under Federal law he can still keep his guns.
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Somebody might be considered too dangerous to see their son but
not too dangerous to buy a handgun. And because of that loophole
in our law, abuse victims are the least protected by the laws of our
Nation at the moment they are in the most danger. At the moment
when they are most likely to be physically harmed because of the
rage and wrath of their estranged spouse or intimate partner, they
are less protected than any other time.

I have offered legislation to close this loophole and require a pe-
riod after the domestic abuser becomes subject to a temporary re-
straining order. During that period when a judge has found that
someone poses a threat and issues a temporary restraining order,
the subject of that order should be barred from purchasing or pos-
sessing a gun, and the justice system should be helping the poten-
tial victim.

Unfortunately, and tragically, and unacceptably, most victims
are still at the mercy of their abuser’s rage, despite the kind of
courage that Lori Jackson demonstrated in breaking with an abu-
sive spouse.

I have also introduced a measure, the Gun Homicide Prevention
Act, to make sure that there are incentives and resources and
grants available to States so that they will enforce these laws.
These States are provided with grants under this legislation that
encourages them to get illegal guns out of the hands of dangerous
people and away from dangerous situations, and it gives them the
resources to do so effectively.

Enforcement, as I know from my own background as Attorney
General of the State of Connecticut for a couple of decades and as
a Federal law enforcement officer as United States Attorney, is the
key to making the law real in people’s lives. Right now Federal law
is a shadow of what it should be in protecting against gun violence
and domestic abuse.

I want to recognize again the thousands of men and women who
have become victims as a result of this gaping, unforgivable loop-
hole in Federal law. Their strength and courage will inspire me
and I hope inspire this body, just as Lori Jackson’s parents being
here today should give us the resoluteness and the strength to
make this law real. I want to thank again them, the advocates who
are before us today on this panel, and, Mr. Chairman, thank you
very much.

Chairman WHITEHOUSE. Senator Durbin, do I understand you
wish to make a statement as well?

OPENING STATEMENT OF HON. DICK DURBIN,
A U.S. SENATOR FROM THE STATE OF ILLINOIS

Senator DURBIN. Mr. Chairman, I know we want to hear from
the panel. I want to especially recognize the attendance of Mr.
Elvin Daniel, who is a resident of Illinois and is going to tell us
the sad story of his sister. Mr. Daniel makes a declaration early in
his statement that he is a conservative, constitutionalist, member
of the NRA, and he comes to us today still asking for protection for
women like his sister and others who might have a chance if we
pass the Manchin-Toomey background check to keep guns out of
the hands of convicted felons and people who are mentally unstable
as well as the Klobuchar and Blumenthal legislation to protect
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women who are victims of domestic violence and stalking. Thank
you, Mr. Daniel, for being here.

Chairman WHITEHOUSE. Thank you, Senator.

Will the witnesses please stand to be sworn? Do you affirm that
the testimony you will give here today will be the truth, the whole
truth, and nothing but the truth, so help you God?

Ms. CAMPBELL. I do.

Ms. MaLcoLM. I do.

Sheriff SCHMALING. I do.

Justice MCCAFFERY. I do.

Mr. DANIEL. I do.

Chairman WHITEHOUSE. Thank you.

I will introduce the whole panel, and then we will go through
their testimony.

I will first introduce Jacqueline Campbell, who is the Anna D.
Wolf Chair of the Johns Hopkins University School of Nursing and
the national program director of the Robert Wood Johnson Founda-
tion Nurse Faculty Scholars Program. In 2012, she was recognized
by the Centers for Disease Control and Prevention as one of 20 na-
tional leaders in injury and violence prevention for her work re-
lated to domestic violence. Dr. Campbell is on the board of directors
of Futures Without Violence, has served on the board of five domes-
tic violence shelters, and was a member of the congressionally ap-
pointed Department of Defense Task Force on Domestic Violence.
She has published more than 225 articles and 7 books and has ex-
tensive policy-related service nationally and internationally related
to women and violence, and she has cut a vacation short to be with
us, so we are particularly honored that she is here.

Joyce Lee Malcolm will testify after Dr. Campbell. She is the
Patrick Henry Professor of Constitutional Law and the Second
Amendment at George Mason University School of Law. She holds
a Ph.D. in history and specializes in constitutional law, legal his-
tory, and law and war. Malcolm is the author of seven books and
numerous articles for legal and historical journals and the popular
press. Her book, “To Keep and Bear Arms: The Origins of an
Anglo-American Right,” was cited by the Supreme Court in the re-
cent Second Amendment case of District of Columbia v. Heller.

After her, we will hear from Sheriff Christopher Schmaling.
Sheriff Schmaling was elected sheriff of Racine County, Wisconsin,
in 2010. In that role, he established the first ever domestic violence
specialist position in the State. Sheriff Schmaling has served as a
law enforcement officer for two decades and resides with his family
in the village of Mount Pleasant. And I understand that it is his
son’s 16th birthday today, so we are particularly grateful for his
participation in this hearing. It is a pleasure to have you with us,
Sheriff. I know your son must be very proud.

Next we will hear from Justice McCaffery, who was born in Bel-
fast, Northern Ireland, but has called Philadelphia his home since
the age of 5. He has made a career of public service, serving his
country as a United States Marine, his city as a police officer for
20 years, and his State as first a trial and now an appellate judge.
Justice McCaffery is the liaison justice for problem-solving courts
across Pennsylvania as well as the liaison justice to the special
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court judges of Pennsylvania. He has been at the forefront in cre-
ating veterans courts across Pennsylvania.

And, finally, already introduced by his Senator, Senator Durbin,
Elvin Daniel joins us from Illinois, where he is a salesman for
Blackhawk Industrial. He is here to share the story of his sister,
Zina, who was killed by her estranged husband just days after she
obtained a restraining order against him. Unfortunately, Zina’s
story highlights only too well the urgent need for universal back-
ground checks. We are very grateful that Mr. Daniel is here and
thank him for coming and for his courage.

Let me begin now with Dr. Campbell. We have a terrific panel.
Lead us off. Thank you.

STATEMENT OF JACQUELYN CAMPBELL, Pu.D., PROFESSOR
AND ANNA D. WOLF CHAIR, DEPARTMENT OF COMMUNITY-
PUBLIC HEALTH, JOHNS HOPKINS UNIVERSITY SCHOOL OF
NURSING, BALTIMORE, MARYLAND

Ms. CAMPBELL. Senators, I am grateful for the opportunity to tes-
tify in these very important hearings today. I will present data
from my own research on domestic violence homicide of women, as
well as from other important research and national data bases on
this topic. I testify today as a citizen, as a nurse, and with the en-
dorsement of the American Academy of Nursing.

The United States, as has been said, has a higher homicide rate
of women than all other westernized countries and amongst the
highest rate in the world. This disparity is particularly pronounced
for homicides of women committed with guns, in which the country,
as was said, the rate exceeds by 11 times the average rate in other
industrialized countries.

Much of this fatal violence against women is committed by inti-
mate partners. Although neither entirely complete and nor without
coding errors, the FBI's Supplemental Homicide Reports are the
most complete national data base of homicide with information on
the relationship of the perpetrator to the victim. In the most recent
data available, from 2011, at least 45 percent of the murders of
women were committed by a current husband or boyfriend or ex-
husband. If we only examine the homicides where the perpetrator
relationship to the victim was identified, more than half—54 per-
cent—of the homicides of women are committed by a husband, boy-
friend, or former husband. There were 10 times as many women
killed by a current husband or boyfriend or ex-husband as by a
male stranger in that data base.

The majority of this violence is perpetrated with firearms. In the
Violence Policy Center analysis of the 2011 murders of women,
there were 1,707 females murdered by males in single-victim/sin-
gle-offender incidents. Of those incidents of homicides in which the
weapon could be determined, more of these homicides were com-
mitted with firearms—51 percent—than with any other weapon.

Women are also killed by partner or ex-partners when they are
pregnant. In an important study of maternal mortality in the State
of Maryland from 1993 to 2008, Dr. Diana Cheng and Dr. Isabelle
Horon examined medical records of women who died during the
pregnancy and the first postpartum year. Homicides were the lead-
ing cause of death to those pregnant women and immediately
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postpartum. Firearms were the most common method of death,
61.8 percent. A current or former intimate partner was the perpe-
trator in more than half of those murders, and nearly two-thirds
of intimate partner homicide victims in this study were killed with
guns. In a national study of pregnancy-associated homicide, fire-
arms again accounted for the majority of homicides. And a majority
of those perpetrators were not married to their victims.

Research my peers and I have conducted provides further in-
sights into how firearm access and domestic abuse elevate the risk
of homicide for American women and explain why existing Federal
laws restrict certain convicted domestic abusers from buying or
possessing guns.

Survey research of battered women indicates that when a fire-
arm is present, a majority of abusers will use the gun to threaten
or injure a victim. In a study Susan Sorenson and Douglas Weibe
conducted with over 400 women in domestic violence shelters in
California, two-thirds of those abused women who reported a fire-
arm in their home said their intimate partner used a gun against
them, with 71.4 percent threatening to shoot or kill her and 5.1
percent actually shooting at her.

Among the most rigorous research available on factors that influ-
ence a woman’s likelihood of homicide is the national, 12-city case-
control study of intimate partner homicide by a husband, boyfriend,
ex-husband, or ex-boyfriend conducted by myself and my col-
leagues. In the study we compared a group of abused women who
were murdered by their partner or ex-partner to another group of
abused women who were not. Controlling for other factors, we
found that gun access or ownership increased the risk of homicide
over and above prior domestic violence by 5.4 times. Gun access
was the strongest risk factor for an abused woman to be killed by
her partner or ex-partner. When the perpetrator committed suicide
after killing his partner, the gun ownership increased the chances
of this homicide-suicide by an adjusted odds ratio of 13.

Neither of those studies found evidence that women frequently
use firearms to defend themselves against abuse or that access to
a firearm reduces the risk of homicide for the woman victim.

In leaving out abusive dating partners, current Federal firearm
prohibitions ignore the perpetrators of a large and growing share
of intimate partner homicides. The U.S. Department of Justice data
shows that the share of domestic violence homicides committed by
dating partners has been rising for three decades, and boyfriends
now commit more homicides than do spouses. The Supplemental
Homicide Reports does not accurately code for ex-boyfriends, and
this is a category that is also growing. Estimating from our study,
we find that approximately 300 to 500 female intimate partner
homicides each year should be added to the approximately 1,000 al-
ready counted in those Supplemental Homicide Reports.

Bill 1290, the Protecting Domestic Violence and Stalking Victims
Act, would expand our national domestic violence laws to include
both former and current dating partners who together represented
48 percent of those male domestic violence perpetrators in our
study and, therefore, is an extremely important way to keep
women safe and to save lives.
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There is also evidence that State laws to strengthen firearm pro-
hibitions against domestic abusers reduce intimate partner homi-
cide. Two separate important studies—one of 46 of the largest cit-
ies in the United States, and one of State-level data—found that
State statutes restricting those under domestic violence restraining
orders from accessing or possessing firearms are associated with re-
ductions in intimate partner homicides, driven by a reduction in
those committed by firearms. Vigdor and Mercy’s study also found
that State laws that prohibit firearm possession by people under
domestic violence restraining orders, along with entering state do-
mestic violence restraining orders into that Federal data base, re-
duced intimate partner homicide of women by firearms by 12 to 13
percent and decreased overall intimate partner homicide by 10 per-
cent.

In conclusion, women who suffer abuse are among the most im-
portant for society to protect. Congress has an opportunity to do so
by strengthening the laws to keep domestic abusers from getting
guns. Ample scientific evidence also shows that in doing so you will
save lives.

And I want to end with a quote from a woman that I interviewed
who was the mother of one of the women who was killed in our
study, and she said, “Please let her story be told. Do not let her
death be for nothing.”

Thank you.

[The prepared statement of Ms. Campbell appears as a submis-
sion for the record.]

Chairman WHITEHOUSE. Thank you, Dr. Campbell.

Dr. Malcolm.

STATEMENT OF JOYCE LEE MALCOLM, Pu.D., PATRICK HENRY
PROFESSOR OF CONSTITUTIONAL LAW AND THE SECOND
AMENDMENT, GEORGE MASON UNIVERSITY SCHOOL OF
LAW, ARLINGTON, VIRGINIA

Ms. MALcOLM. Yes, first I would like to thank the Committee for
inviting me. It is a real honor to be present at this important hear-
ing.

I think that we can all agree that we have the same goals here:
that we want to protect victims of domestic violence, and more gen-
erally we are interested in public safety.

The current laws on the books are not perfect, but they have the
great virtue of according with longstanding traditions of American
law by protecting the rights of everyone concerned, rights that the
Supreme Court defines as “deeply rooted in the Nation’s history
and tradition,” “fundamental to our scheme of ordered liberty.” And
with due respect to Chairman Whitehouse, these bills that are be-
hind this hearing do violence to the right of the Second Amend-
ment, Fourth Amendment rights against unreasonable search and
seizure, and most importantly, I think, to due process, providing
due process in the normal way.

I would like to first start with some statistics to put this whole
debate in context. A fact that is very seldom advertised is that
homicides in this country have been down sharply for the last 20
years, as well as other violent crime. The last time that the crime
rate for serious crime—murder, rape, robbery, and assault—was
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this low, gasoline was 29 cents a gallon. And the average American
working person was earning $5,807. It is hard for us to remember
gas at 29 cents a gallon.

The rate of family violence, which is much more the focus of this
hearing, has also fallen between 1993 and 2002, and it continues
to fall. Only one in ten violent victimizations involve family vio-
lence, and most family violence is simple assault. Less than one-
half of 1 percent of the victims are killed.

The proportion of female homicides during this time period of
women who are killed by guns is also down while women who have
been killed by other means has gone up.

The Blumenthal and Klobuchar bills present various problems
for the right of individuals to keep and bear arms, for the protec-
tion against unreasonable search and seizure, and due process.
There is this new focus on stalking expanding to non-cohabiting in-
dividuals and involving not only serious incidents of actual vio-
lence, but bullying and a wide range of other acts under a defini-
tion of “harassment,” which can be verbal and very vague and
seems to often tend to grow depending on what you regard as har-
assment. Large numbers of people who are likely to be convicted
or might be convicted of simply verbally harassing somebody might
lose the right to have a firearm.

The most concerning thing, I think, is the change in the tem-
porary restraining order. The temporary restraining order would
mean that the person who is alleging that they are endangered,
after they file for this, after the mere allegation, can send the po-
lice to the person that they are citing’s home searching for guns or
any other weapon that they find, without any kind of a hearing.
In other words, as the Red Queen in “Alice in Wonderland” said,
it is, “Sentence first and verdict afterwards.” And that is a true vio-
lation of the right of everyone to be heard. And, in fact, in tem-
porary restraining order hearings in the past, half of those who
have been cited as being potentially dangerous have been found not
guilty. But all of these people would in the future have their weap-
ons taken away from them first, and then sometime later there
would be a hearing at which they would be allowed to produce
some kind of evidence to the contrary.

The other aspect that is troubling is making this retroactive so
that anyone who is ever convicted of harassment or had a tem-
porary restraining order against them would lose their right to be
armed indefinitely. Many people who have accepted plea bargains
on the assumption that they knew what that entailed would find
that they now no longer have a right to be armed for the rest of
their lives.

I think that the intention is there to do good and to protect
women, but I think that both of these bills have the wrong ap-
proach. It is wrong to deprive people of their basic rights. It is
wrong to deprive people of the right of due process and the oppor-
tunity to present evidence before they are actually treated as if
they were guilty and afterwards things are sorted out.

I would like to just conclude with the majority opinion written
by Justice Scalia in Heller, where he ends by saying, “the
enshrinement of constitutional rights necessarily takes certain pol-
icy choices off the table.” I think there are other and better ways
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that women can be protected without having to violate the rights
of anyone in the process.

Thank you.

[The prepared statement of Ms. Malcolm appears as a submis-
sion for the record.]

Chairman WHITEHOUSE. We now turn to Sheriff Schmaling.

Thank you very much for being here.

STATEMENT OF CHRISTOPHER SCHMALING, SHERIFF,
RACINE COUNTY, RACINE, WISCONSIN

Sheriff SCHMALING. Thank you. Thank you, Mr. Chairman.
Chairman Whitehouse, Senator Grassley, and other Members of
the Committee, thank you for hosting this hearing today. It is quite
an honor to be here before you today. My name is Christopher
Schmaling. I am the sheriff of Racine County, Wisconsin. I have
been a law enforcement officer for nearly 20 years. I am a conserv-
ative Republican, and I am here today to ask you to pass two very
common-sense laws that will protect our sisters, our daughters,
and our mothers by keeping guns out of the hands of domestic
abusers.

As the top law enforcement officer in Racine County, and with
over two decades of law enforcement experience, I have seen first-
hand the tragic events firsthand. I want to tell you about one such
domestic violence incident, a tragedy that changed my career.

Back in 2004, Teri Jendusa-Nicolai was violently abused and left
for dead by her ex-husband. After 3 years of a violently abusive
marriage, Teri had the courage to divorce her husband. She had
taken out multiple restraining orders during this timeframe. On
that horrible day, a very cold January day in 2004, he beat her in
the head with a baseball bat, and as she tried to fight back, he
then threatened her with a .38 caliber handgun. He bound and
gagged her, filled a garbage can full of snow, pushed her into the
garbage can, and placed her in an unheated storage locker for 26
hours.

My partner and I were the lead investigators on this particular
case, and through some great breaks and some great luck and a
blessing from above, we were able to rescue Teri before she died.
As a result of this ordeal, Teri had a miscarriage, and she lost all
ten of her toes on both feet due to frostbite.

Teri is one of the most wonderful people I have ever known and
has been a tremendous advocate for victims of abuse over a decade
since she was nearly killed at gunpoint. We have become very close
since then, and my eyes have been wide open to the reality of do-
mestic violence and gun violence, as they seem to go hand in hand.
I have also been close with Elvin Daniel, who is sitting here today,
and I have been moved by his sister Zina’s story.

I am proud to say that in Racine County we were the first in the
State to have a full-time domestic violence specialist. We work
closely with domestic violence victims to see how we can best pro-
tect them. Any cop will tell you that domestic violence calls are the
most dangerous calls that law enforcement officers will respond to.
The last thing that the victim needs and the last thing that my
deputies need is a dangerous abuser armed with illegal weapons.
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Abusers routinely threaten to shoot my deputies prior to our ar-
rival at domestic violence calls. And, in fact, according to the FBI
statistics, 150 law enforcement officers have been killed in action
while responding to domestic disturbances.

I am proud to have worked on a great domestic violence bill in
Wisconsin earlier this year. It was called “The Safe Act” that en-
sures guns are kept out of the hands of domestic abusers. This bill
was passed by a bipartisan majority and signed by our Republican
Governor Scott Walker.

The first bill I am asking you to pass today is the Protecting Do-
mestic Violence and Stalking Victims Act, S. 1290, introduced by
Senator Klobuchar. This bill would close a loophole that allows
abusive boyfriends to buy and have guns, simply because they are
not married to their victims. And it would also block people with
stalking convictions from having guns. Dangerous boyfriends can
be just as scary as dangerous husbands; they hit just as hard and
they fire their weapons with the same deadly force. In fact, accord-
ing to FBI data, more women are killed in America by their abu-
sive boyfriends than by their abusive spouses.

This past March, just a couple hours from Racine County, Cheryl
Gilberg was killed by her ex-boyfriend in a domestic dispute. The
killer, a convicted felon, apparently shot Cheryl with her own gun.
According to news reports, she had been seeking a restraining
order at the time of the killing. But in cases like Cheryl’s, a re-
straining order is not good enough. If you have never been married
to your abuser, Federal law likely will not stop him from buying
or purchasing a gun.

The second bill I am asking you to pass today would require
criminal background checks for gun buyers who shop with unli-
censed sellers. Current Federal law prohibits many abusers from
buying guns, but only requires them to pass a background check
if they shop with a dealer. This gaping hole in the law simply
means that a convicted wife-beater can slip through the cracks and
get a gun by finding a seller who does not own a gun store.

This is exactly what happened in our State, Dane County, Wis-
consin. Tyrone Adair was a domestic abuser who had been con-
victed of battery not once but twice. He was legally prohibited from
possessing a gun because of a restraining order. So instead of shop-
ping at a gun dealer, he found an ad for a 9mm Glock in a local
newspaper. He reached out to the seller. They agreed to meet at
a hardware store. There was no background check, though the sell-
er did ask this question, and I quote: “You are not going to go out
and kill someone, are you?” Tyrone Adair used that gun on a hor-
rific murdering spree. He killed both of his children—they were
ages 1 and 2 at the time—and both of their mothers.

We see the terror that abusers create when they are armed. We
see the impact on their wives, their girlfriends, and their children.
We are major proponents of community policing in Racine County.
We have a community of about 200,000 people. And if I and my of-
ficers are on the street, working closely with these very citizens
that we are sworn to protect, I want to know that our laws are
doing everything we can to keep guns out of abusive hands.

So I am here today to speak for victims of abuse and to speak
for my deputies. I have made it a priority to talk to victims. I have
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seen the escalation over the years—yelling, battery, and, unfortu-
nately, homicide. When an abuser has a gun, the victims will tell
me, “Sheriff, it is not a question of if he will use that weapon
against me; it is a matter of when.”

I am asking you today to stand up against abuse by fixing our
out-of-date laws and passing some clear, common-sense legislation.
Thank you for your time.

[The prepared statement of Sheriff Schmaling appears as a sub-
mission for the record.]

Chairman WHITEHOUSE. Thank you very much, Sheriff
Schmaling, and happy birthday to your son.

We will go ahead and hear from Judge McCaffery, and then we
will see how the vote is going, and we may break after that to go
get the two votes in. I want to wait until the very end of the vote
because we have to catch the end of one vote and the beginning of
another. So, Judge McCaffery.

Your microphone, please?

STATEMENT OF HON. SEAMUS P. McCAFFERY, JUSTICE,
SUPREME COURT OF PENNSYLVANIA, HARRISBURG, PENN-
SYLVANIA

Justice MCCAFFERY. Good morning, and thank you for the oppor-
tunity to address the Members of the Committee about the pending
legislation dealing with the growing epidemic of domestic violence
and, in particular, the Klobuchar and Blumenthal bills.

It appears to me that the above bills look to strengthen current
Federal domestic violence laws to bring them more in line with the
current laws that many States have dealing with crimes of violence
toward women and same-sex partners, a clearly laudable goal. Ef-
fectively strengthening such laws would seem to be an even more
laudable goal.

I have spent most of my adult life in law enforcement. Those
years include 20 years as a Philadelphia police officer and a detec-
tive, 10 years as a trial judge, 4 years in the appellate courts, and
now I am a Justice of the Supreme Court of Pennsylvania.

I have dealt with domestic violence at literally every level of our
system. Sadly, I can say with the certainty born of experience that
our law enforcement community finds itself in a reactive not a
proactive posture and operates as a reactive defense force. By that
I mean that more often than not, Senators, our law enforcement
community shows up after the fact.

I was one of those. I would show up after the fact. I saw the
blood. I went to court. And so much of the time I saw crime in the
streets and people getting victimized in the streets of our cities,
getting victimized in our courtrooms. And that was one of the—
that was the impetus for me to go to law school and become a ju-
rist, because I really felt that people needed somebody there who
had experienced what goes on in our streets.

Senator, I absolutely agree that we should have dating partners
included within the scope of the protection of the proposed
Klobuchar bill—we have such inclusion in Pennsylvania. Okay? It
is important. As the sheriff said, dating partners can shoot, they
can beat up people just like anybody else.
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But, you know, as Dr. Malcolm points out, I went from being a
cop where I cared about the victims, to being a jurist where I care
about the accused. We have to keep focused on the fact that we
have two parties here: We have the accused and we have the ac-
cuser, the victim. And my goal has always been to have a level
playing field.

You know, one of the things that I always thought was so need-
ed, so necessary, so wanting was law enforcement’s ability to be
there before the abuser got to the victim. When I was a cop in my
day, we did not have that opportunity. It was not there. But let me
tell you something, we can enact all the laws we want. The bad
guys on the streets—and I was out there where the rubber meets
the road, both as a cop, as I said, and as the judge who created
the first ever domestic violence court program in Pennsylvania be-
cause [ felt it was so important.

The frustration was as follows: Victims are terrified. Senators,
when they get to court, oftentimes they have memory loss. They
are scared, they are intimidated. They do not have the support net-
work. In Philadelphia, we are lucky we do. Philadelphia is one of
the more progressive cities around. But just as an example, only
35 percent of our preliminary PFAs become permanent—35 per-
cent. Why? People are not showing up. They are afraid.

Of the PFAs, of the temporary ones, 25 percent include an order
llE)larr%ng possession of a firearm. Only 25 percent. What is going on

ere?

Well, again the frustration comes in that we have to protect our
victims. How do we do that? Once upon a time, unless you had a
crystal ball, you could not. But today, Senators, we have the tech-
nology to give law enforcement the capabilities. And by that, what
do I mean? Right now, probation and parole officers across this
country have GPS that is available to them so they can track peo-
ple under their supervision.

Let us just say for discussion purposes right now—and keep in
mind domestic violence is not just about firearms. The overall ma-
jority of domestic violence cases that I saw both on the street and
in the courts involved fists, knives, and blunt objects. It is a real,
major epidemic in this country. We have legislation out there that
curtails more and more people’s ability to have a gun, but yet do-
mestic violence is still out there.

People who want to get a gun or want to stab you, they are going
to do it. They are going to make it happen, despite whatever laws
you put on the books. To me, what I think is important is being
proactive. And by that I mean right now, through technology, we
can give law enforcement officers GPS-assisted support. So the ac-
tual patrol officer in the neighborhood, moments away from the vic-
tim, can know if a stalker, who is now wearing a GPS device on
his ankle, on his wrist, is now approaching within a certain prox-
imity of the victim. It comes up on the victim’s smartphone that
somebody has now crossed the threshold, whether it is a mile or
a block. The same officer in the neighborhood is notified. The offi-
cer then responds. The officer gets there, and then the violence can
be prevented.

It is about prevention to me, because if we do not have preven-
tion, once again, what are we going to do? Show up after the fact?
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Pick up the pieces? Transport the body to the morgue? That is not
what we want.

Personally, I cannot believe that we do not have bipartisan legis-
lation. Who on Earth can stand up and say that they are really not
opposed to domestic violence? Every one of us has a mother, some
have wives, some have daughters, some have granddaughters.
None of us want to see anything like this happening out there.
Anything. But we need to step up to the plate.

You know, legislation is great, and this is a beautiful place here.
It really is. First time here. But at the end of the day, tonight,
somewhere in North Philly in a row home, some woman is going
to be battered, okay? And that same woman has probably been bat-
tered for years. And she looks at her three, four, five children, and
she cannot escape. She cannot escape. And if we take it down to
court, what do we get? Now they hug and kiss. The emotions are
down. Somebody talks to the victim and the case disappears. We
have a frustrated prosecutor and an even more frustrated court.

So my point is we need to do things that are really going to make
things happen. You want to send a message out there? You put
that bracelet on that abuser. You come within a mile of that victim,
and not only will you be locked up, but it will be strict, it will be
swift, and it will be really, really bad for you. You want to talk
about deterrence? It can happen.

So, you know, again, my point to you all is there are ways that
we can address domestic violence well beyond violence dealing with
guns. Some of our States with some of the strictest gun laws still
have a growing epidemic in domestic violence.

With that being said, my position is, quite honestly, I think
that—I really strongly support the concept of bringing in the dating
partners. You know, it is important for law enforcement. Again, our
State has it. I cannot speak for others, obviously, and that being
said, I will just forgo my last 2 minutes.

[The prepared statement of Justice McCaffery appears as a sub-
mission for the record.]

Chairman WHITEHOUSE. Thank you, Judge McCaffery.

I think we should probably take a run for the vote, and so if, Mr.
Daniel, you would be patient with us, we will be recessed for prob-
ably 10 to 15 minutes to get over to the floor and back. As soon
as I am back, we will come back into session.

[Whereupon, at 11:07 a.m., the Committee was recessed.]

[Whereupon, at 11:29 a.m., the Committee reconvened.]

Chairman WHITEHOUSE. No rush. We can take a moment to get
quietly back into our places. Thank you for your patience, and let
me now turn to Mr. Daniel, with our appreciation and our apolo-
gies for the interruption. Please proceed with your testimony.

STATEMENT OF ELVIN DANIEL, MCHENRY, ILLINOIS

Mr. DANIEL. Thank you, sir. Good morning.

Chairman WHITEHOUSE. Good morning.

Mr. DANIEL. Thank you, Chairman Whitehouse, Chairman
Leahy, Senator Grassley

Chairman WHITEHOUSE. Is your microphone on, Mr. Daniel?

Mr. DANIEL. And I was reminded to turn it on before I started.
Thank you, Chairman Whitehouse, Chairman Leahy, Senator
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Grassley, and the Members of the Judiciary Committee, for holding
this important hearing.

My name is Elvin Daniel. I am a Republican. I am an avid
hunter, a gun owner, and I enjoy using my guns for target practice
with my family and friends. I am a strong supporter of the Second
Amendment and an NRA member. I also believe in common-sense,
sensible gun laws.

I am here today to speak for my sister, Zina. I speak for Zina
and my entire family because Zina is not here to speak for herself.

Zina loved life. All she wanted to do was to be a good mother to
her two daughters. She loved Disney World, Rick Springfield, and
helping other people. As a matter of fact, her last moments, she
Wlas begging her estranged husband, “Please, leave these people
alone.”

She was a beautiful person, full of goodness, and some good will
come out of her death.

On October 21, 2012, I received a phone call that no one should
ever have to receive. I was told that my sister had been shot and
killed by her estranged husband. We later learned that Radcliffe
had bought the gun through Armslist.com, an irresponsible Inter-
net site that does not require background checks. It has been near-
ly 2 years since Zina was murdered, and it is heartbreaking to
know that our weak gun laws continue to allow dangerous abusers
to buy guns without a background check.

Zina was married for 13 years and eventually left her husband
because he abused her, physically and mentally. He continued to
terrorize Zina, slashing her tires while she was at work, and
threatening her physically. Zina went to court and obtained a pro-
tective order. She told the judge, “Your Honor, I do not want to die.
I just do not want to die.”

Under Federal law, this protective order prohibited Radcliffe
from buying a gun. If he had tried to buy a gun from a licensed
dealer, he would have been denied. He knew that. So he chose to
go through an unlicensed dealer to buy his gun.

He went on Armslist.com and posted an ad saying, “Serious
buyer looking to buy a gun ASAP.” Within hours, he found an unli-
censed seller, and they met at a McDonald’s parking lot and ex-
changed $500 cash for the gun that he used the next morning.

This was all after the protective order was issued against him
and entered in the NICS system. The next day Radcliffe stormed
into the Azana Spa where Zina worked, shot seven people, mur-
dered my sister, Zina, and two of her co-workers, injuring four oth-
ers before he took his own life. I am convinced that he deliberately
bought the gun from an unlicensed dealer because he knew he
could not pass a background check. Had there been a background
check done, chances are my sister Zina would still be here with us.

Now, I am helping to care for my two nieces who lost their moth-
er and who will have to grow up without her. I look at my parents,
and especially my father, who lost his baby daughter.

I am here today for Zina and for the stories like Zina’s that hap-
pen every day because of the serious gaps in our gun laws that con-
tinue to put women’s lives in danger.

I believe that there are two steps that Congress could and should
take to save women’s lives: require background checks for all gun
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sales, and keep guns out of the hands of abusive dating partners
and stalkers.

I am grateful for the opportunity to share my sister’s story with
you today. She was a loving mom, a terrific sister. For nearly 2
years now, my family has lived a nightmare. Every happy family
milestone is now covered with sadness. Mother’s Day is now a day
to survive rather than celebrate, because we know that Zina is not
here to watch over her girls. She will not be here to take pictures
of her youngest daughter dressed up for prom or to congratulate
her daughters on their wedding day and dance with them. Those
moments will be happy and sad at the same time.

I am committed to honoring Zina’s memory by working to reduce
the number of women who are killed by preventable and senseless
guns.

You have the power to pass the laws that we need to keep our
sisters and mothers and daughters safe, and so I am here today to
ask you to remember Zina when you think about taking on this
issue.

Thank you for your time and the opportunity to let me speak
today. I would be happy to answer any questions. Thank you.

[The prepared statement of Mr. Daniel appears as a submission
for the record.]

Chairman WHITEHOUSE. Thank you, Mr. Daniel. You have very
well and very powerfully represented your sister today in this hear-
ing room.

As the Chairman, I am going to be here until the end, so I will
reserve my questions and allow my colleagues to proceed ahead of
me, and I will recognize first my friend, the distinguished Senator
from Minnesota, Amy Klobuchar.

Senator KLOBUCHAR. Well, thank you very much, Mr. Chairman.
And thank you to all the witnesses, and particularly Mr. Daniel,
thank you so much. And I wear your sister’s bracelet that you gave
me today with pride, and she will not be forgotten.

Mr. DANIEL. Thank you.

Senator KLOBUCHAR. And I think one of the things that is most
powerful about your testimony is the fact that you are a hunter,
a gun owner, a member of the NRA. And could you talk a little bit
about how you reconcile that, which I think has been a real issue
for some of our colleagues in trying to understand how we can rec-
oncile, those of us that support hunting, with the fact that we are
simply looking at some common-sense rules here, for instance,
making sure that we include dating partners when we look at the
domestic violence rules, making sure we have good background
checks in place, and looking at making sure that people who are
convicted of stalking are also included in these prohibitions? Do
you want to talk about how you reconcile that in your mind?

Mr. DANIEL. You know, it is totally different. I mean, doing a
background check has nothing to do with infringing on my Second
Amendment. Me—as a gun owner, I want to make sure that I keep
the guns out of the hands of the wrong people. I do not want crimi-
nals or abusers to get their hands on guns. And I think every gun
owner should feel the same way as I do.

I go through background checks every time I buy a gun, and ac-
tually I feel that everybody should go through a background check
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without a doubt. It takes 5 minutes, fill out a form, and in my case
in Illinois, wait 3 days. And usually I get the gun, and I do not get
to shoot it for 2 or 3 weeks until I gather my family or whoever,
the friends that are shooting.

So to me, common sense says that we should have background
checks on all gun sales.

Senator KLOBUCHAR. Thank you very much.

Sheriff, thank you for your testimony from my neighboring State
of Wisconsin. My mom was born in Wisconsin. And I think you also
are from a State that understands how important hunting is, and
you identified yourself as a conservative Republican as well. And
do you want to talk about how you have been able to reconcile that
hunting—incredibly important hunting culture in your State with
your support for my bill and the stalking and extending the domes-
tic prohibitions to dating partners?

Sheriff SCHMALING. Absolutely. Thank you, Senator. It is true, I
am a conservative Republican, and I have said this rather openly
in my community. I have nothing to fear and we should have noth-
ing to fear of law-abiding citizens who choose to arm themselves.
As a sheriff, a constitutional officer, I have sworn to protect the
Wisconsin Constitution as well as the United States Constitution.
So coming from a family of hunters, myself being one of them, and
a gun owner, I understand the importance of preserving our Second
Amendment.

But the key words here are “law-abiding citizens,” and a law en-
forcement officer, that alert is even especially heightened because
we are the ones on the front line, the boots on the ground, if you
will, responding to these very dangerous calls. And if you look at
the statistics provided by the FBI, 150 law enforcement officers
have lost their lives responding to these types of calls.

Senator KLOBUCHAR. Exactly. Do you want to talk a little bit
about what you have seen just as law enforcement and the cases
that you used as an example of the woman being found and put
into a freezing garage in the snow and who clearly would have died
without your intervention and your good detective work? Could you
talk a little bit about how this sort of dating arrangements and the
stalking and those kinds of things have evolved in your time as law
enforcement? I am particularly looking at how stalking works. I
think some people think, oh, if you are just sending a bunch of
emails, that is not scary to people. And also how over time it is not
just married people, there are people that date that can also be vic-
tims.

Sheriff SCHMALING. Thank you. I certainly can answer that.
What I have seen, at least in our community of Racine County, and
speaking with my fellow sheriffs of the State, we have seen an up-
rise naturally in individuals who cohabitate together, boyfriends
and girlfriends, as opposed to being married, and the domestic vio-
lence, as I mentioned in my testimony, is just as vicious and just
as dangerous, whether they are married or not.

When we look at with respect to stalking and looking at some
statistics, from 2005 to 2013 the State of Wisconsin suffered 29 do-
mestic violence homicides; of those 29, all of them precipitated by
history of stalking behavior.
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Senator KLOBUCHAR. Very good. And for your law enforcement
officers, I think when most people think about law enforcement of-
ficers out there doing their jobs, I do not actually think—if you
asked them, well, what do you think some of the most dangerous
calls they get, they would probably say robbery, they would prob-
ably maybe think about drunk driving, all those kinds of things. I
am not sure they would say a domestic violence call would endan-
ger an officer’s life. Do you want to elaborate on that and why that
is a fact?

Sheriff SCHMALING. Absolutely. As we mentioned about the FBI
statistics of 150 law enforcement officers losing their lives, that is
a well-known fact, and all the police academies, the way we treat
and train our law enforcement officials today, undoubtedly domes-
tic violence, domestic disturbance calls are the most dangerous. We
are entering the homes of individuals. We are intervening in their
conversations. We are hearing intimate details. Tensions, emotions
run high during those situations, and oftentimes when a gun is in-
volved, it turns to be deadly consequences or violence is naturally
always present.

Senator KLOBUCHAR. It is like my story of Office Schneider and
just showing up, as your officers do every day when they get—
when the department gets called, they cannot question it. They just
show up at the door.

Sheriff SCHMALING. It is unfortunate, and there are naturally
many, many stories, but I have literally been on calls where the
offender, the abuser, has told the dispatcher that he will shoot law
enforcement as they arrive at these calls. We just had one 2 weeks
ago where the offender indicated he planned to shoot every law en-
forcement officer that arrived at his home. So they are very, very
dangerous calls.

Senator KLOBUCHAR. Very good.

Justice McCaffery, thank you for being here today, and thank
you for your thoughtful words, and I do appreciate that need to en-
force the laws we have on the books in my old job and do every-
thing you can to do that, which we valiantly did. But I also appre-
ciate you understanding that the laws have to be as up-to-date as
the people that are breaking them.

Justice MCCAFFERY. Absolutely.

Senator KLOBUCHAR. And I think what the sheriff was pointing
out, which you understand, is that there are a lot of these dating
partners now that get involved in these—basically in violence or
domestic abuse in the same way that people that were married did.
?rﬁd so I appreciate your willingness to look at that piece of our

ill.

Justice MCCAFFERY. Absolutely.

Senator KLOBUCHAR. Thank you very much.

Dr. Campbell, I just wanted to talk a little bit about the link—
you have done a lot of research here—the link between the stalking
and the violence against women. Could you talk about that and
what your research has shown?

Ms. CAMPBELL. Yes. In our national case control study that com-
pared women who have been killed with other abused women in
those same cities, we found that the vast majority of the women
who were killed had been stalked beforehand. Even when there
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was no prior physical violence, the majority had been stalked. So
we found that of the ones that were abused and then there was a
murder afterwards, it was 87 percent of them were stalked. And
the ones that were not abused, it was 58 percent.

So, clearly, stalking was part of those pictures, as was the gun
ownership. And that combination of domestic violence, stalking,
and guns is extremely dangerous. And as you say, people think
that stalking means, you know, harassing kinds of texting and that
only. And when stalking laws are violated, it is when someone has
been texted 40 times a day, and with threatening texts and clearly
unwanted texts. And most often the stalking, though, especially
with the homicidal cases, was actually following her, was doing
things like slashing tires that was mentioned in one of the cases,
destroying property, was not just the verbal harassment, not just
the emails and the texts.

Senator KLOBUCHAR. Because one of the criticisms was that, you
know, in modern days now, people do not always call. They often-
times text things or send emails. One of the criticisms was, well,
that is not that scary if they do that by text. But you do see a lot
of that in stalking behavior in the modern age.

Ms. CAMPBELL. Absolutely, and it is threatening texts, it is
threatening emails, not

Senator KLOBUCHAR. To make that qualification of what is stalk-
ing.

Ms. CAMPBELL. Absolutely, for stalking, threatening and un-
wanted texts and emails, and continual.

Senator KLOBUCHAR. Okay. Well, I think my time is up. I may
come back in a second round, but thank you very much.

Chairman WHITEHOUSE. Senator Blumenthal.

Senator BLUMENTHAL. Thank you, Mr. Chairman. Thank you
again for holding this hearing. And thank you to all of our expert
panel.

I want to mention that I am very pleased to be working with my
partner from Connecticut, Senator Chris Murphy, who has been a
real leader in this area, and I know he joins me in thanking the
Jackson family for being here today.

Let me ask, Dr. Campbell, based on your research, do women
take the decision lightly to seek a temporary restraining order?

Ms. CAMPBELL. Absolutely not, and neither do judges in granting
them. I talk with many judges, and women very carefully consider
their options, and many women go for temporary protective orders
and do not get them. Judges are very careful in listening to what
evidence is available around the temporary restraining orders, so
they are neither sought nor granted lightly.

Senator BLUMENTHAL. And I believe Judge McCaffery testified
that temporary restraining orders often are not made permanent
because women are afraid to appear for the hearing. Is that con-
firmed by your research?

Ms. CAMPBELL. Absolutely. That is what we find. And oftentimes
they are afraid because they have been threatened with a weapon
or threatened with a gun. That is the most scary thing for women
in terms of, you know, reinforcing that fear and making it that
they are less able to actually seek that long-term protective order.
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We also find that women are afraid that the hearing that goes
with the long-term protective order, that is the time that he will
know where she is, and that can be an increased danger unless we
take some protective actions around that. And if she knew that he
was not allowed to have a gun, then she could be less afraid of that
access to her at the hearing.

Senator BLUMENTHAL. As you may know, in Lori Jackson’s case,
there was a temporary restraining order, which was going to be
made permanent literally the day after she was gunned down by
her estranged husband. If that restraining order had resulted in
those guns being taken from her estranged husband, I believe that
she might well be alive today.

Ms. CAMPBELL. I agree with you, and we just had a case in Mary-
land with a similar kind of an incident. And, fortunately now in
Maryland, we just passed a bill where we can deny possession of
guns to persons who have had a temporary restraining order
against them. But it is not true in all States, and so it is an issue
for many women.

Senator BLUMENTHAL. In Lori Jackson’s case, her estranged hus-
band actually traveled to another State where guns might have
been obtained. Wouldn’t it make sense to have a uniform national
rule that takes guns away from men or women who are under tem-
porary as well as permanent restraining orders?

Ms. CAMPBELL. I believe so.

Senator BLUMENTHAL. And, Sheriff, let me ask you, based on
your expertise, whether you agree that a uniform national standard
would make sense. I know you are a local law enforcement official,
but wouldn’t your job be made more effective if there were such a
standard?

Sheriff SCHMALING. Absolutely. I think we need to look at why
victims seek these protection orders. They do so because they have
a reasonable fear for their safety. They are not taken lightly. I
think I have heard that term. Again, I can only speak for my com-
munity, but the victims that I have spoken to seek these very im-
portant pieces of paper, these documents, these protective orders
because they fear for their safety. Irrespective if they live in Racine
County or Danbury, Connecticut, that fear is real.

Senator BLUMENTHAL. Can you tell me again, Dr. Campbell, or
any of the other folks who are on the panel, whether the danger
to a potential victim increases after she or he indicates she is leav-
ing, she wants a divorce, the relationship is over? Does the danger
increase? Is it higher then?

Ms. CAMPBELL. Yes, it definitely is, according to our study and
other research. It definitely increases the risk of a homicide, espe-
cially in the immediate 3 months and full first year after she leaves
an abusive relationship. So it does heighten the danger, which says
to us that that is a time period when we need to be particularly
vigilant as communities, that we need to—in order to prevent those
homicides. And the onus of responsibility should not be on her. We
need to bring the full bear of the law and implement those laws
around the country.

Senator BLUMENTHAL. This panel has been extraordinarily valu-
able in reinforcing and evidencing, providing objective facts and re-
search in support of what we know from our experience and from
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the tragic stories that are before us in this audience, Lori Jackson’s
family among them, and I want to thank all of you for being here
today. It has given us impetus and momentum in this effort to
solve this problem, which we will do. Thank you very much.

Thank you, Mr. Chairman.

Chairman WHITEHOUSE. I turn now to our distinguished Ranking
Member, Senator Grassley.

Senator GRASSLEY. Mr. Chairman, before the clock starts, I
would like to apologize particularly to Mr. Daniel for missing his
telzostimony and say that we are sorry for the loss that you talked
about.

Also to apologize to everybody here because this is an apology I
have done for the third time in the last half-hour, first of all, to
a news conference with Senator Gillibrand and then to a group of
people that I worked with very closely on foster care. It is kind of
a rude way to treat all you folks that come here when we have to
have two votes and then two intervening things, but I appreciate
hopefully your understanding that.

My first question is going to be to Professor Malcolm. A Ken-
tucky law took effect this month that allows people who receive an
emergency protective order and pass a background check to obtain
a provisional concealed carry permit in 1 day. I view this as a law
that enables victims to protect themselves even when the police are
not around and when their abuser’s information would not show up
in a background check.

So my question: Professor Malcolm, do you support the ability of
people who obtain emergency protective orders to quickly obtain a
provisional concealed carry permit?

Ms. MALcoLM. Yes, I do. I think that is the perfect way to really
help women who feel endangered. We have heard a lot of stories
today about people who had temporary restraining orders or per-
manent restraining orders and, nonetheless, were harmed by the
person who was to be restrained.

You mentioned a list of States that have not submitted their
records for this background check that so many people are depend-
ing on, so it makes it much easier for someone who should not get
a gun to get it.

I think the ultimate protection has to be the individual, and no
police department can protect everyone all the time. To allow
women to have a firearm just as a deterrent or ultimately to abso-
lutely protect themselves I think is essential. I think it is a great
idea.

Senator GRASSLEY. Justice McCaffery, you have been a police of-
ficer and trial judge who issued many temporary restraining or-
ders. Sometimes you ordered that the person subject to the order
to surrender his gun. Sometimes you did not so order. Based on
your experiences, what practical problems do you think would arise
if the bills before the Committee addressing domestic violence and
guns were to be enacted into law.

Justice MCCAFFERY. Well, Senator, first off, let me say that we
have these types of laws on the books in our State. So much of it
comes down to enforcement, and let me just give you an idea.

Dr. Campbell pointed out how sometimes it can be somewhat
tough for a victim to get a PFA. Understand something, and this
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is something that I hope our former prosecutor, Senator, under-
stands. The jurist is there to make sure that there is a level play-
ing field. The jurist must make sure that whatever the allegations
are, they are factual, they are for real, they are not made up, and
they are not gaming the system.

We have Federal orders that constrain the number of prisoners
we can put in our county jails. We have State laws now coming
down with, again, additional prohibitions. Where are we going to
put these people? What we keep hearing is we have to downplay—
or downgrade, I should say, some of the laws so that we do not put
people in State custody, because why? Our second largest budget
item in Pennsylvania is our prisons.

My point is the more laws we have, the more people we are going
to convict, the more people are going to be sent to jail. Where are
we going to put them? We keep getting told that we do not have
the space.

One of the reasons why I started so many diversion programs in
Pennsylvania was to intervene early on, divert them out of the sys-
tem, keep them out of the jails, and give them the type of treat-
ment they need so as to cut down on that need to put people in
jail.

Understand something, Senator. One of the things we have to
worry about on the bench are people that game the system. And
what do I mean by that? Right now in Philadelphia County, you
have approximately 10,000 to 12,000 custody cases waiting to be
adjudicated. That means if you file today, your custody case may
not be up until April 2015. Think about that.

Now, some of the people who know how to game the system will
pick up the phone and call 911, and they basically say, “I am being
abused,” “I am being beaten,” or, “I am being threatened by a fire-
arm.” What happens? Those cases are immediately jumped right to
the beginning of the list. It is the job of the judge to make sure
that these people are not gaming that system, because, otherwise,
we have an accused who really is not doing what they are being
accused of. And that is the role of the jurist.

Senator GRASSLEY. This will have to be my last question. I ap-
preciate, Sheriff Schmaling, your testimony today “to require crimi-
nal background checks and checks by unlicensed dealers” as well
as block dating violence abusers and stalkers who own guns. I note,
however, that only last year in an interview with the Journal
Times, you said, “I am opposed to any regulation that would re-
quire a farmer in Waterford, for example, to somehow conduct and/
or pay for a background check on a neighboring farmer to whom
he wanted to sell a firearm.” Continuing the quote, “Rather than
trying to strip away our constitutional rights, I believe law makers
need to define private sales and retail sales. More regulation will
increase straw purchases. If a criminal is bent on doing evil, he or
she will simply find a weapon on the streets or solicit a third party
to make the weapon purchase.”

In the same interview, you opposed as ineffective limiting maga-
zines in capacities of ten bullets or more, and in an accom-
panying—and I completely agree with you, Sheriff, when you said
in that interview, “We must not allow the actions of a few cowards
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who are bent on evil to promote any laws that infringe upon con-
stitutional liberties of responsible and law-abiding citizens.”

So my question is: Why do you now say that you are in favor of
the universal background checks and believe that they would stop
criminals from obtaining guns?

Sheriff SCHMALING. Well, very simply put, and you said it best,
as I have, “law-abiding citizens.” “Law-abiding citizens.” I have al-
ways said—and I have said this before this Committee—that I
have nothing to fear of law-abiding citizens who wish to arm them-
selves. I preserve the Constitution, especially the Second Amend-
ment. When we have individuals who are bent on evil, bent on
breaking the laws, bent on abusing women, they should be pre-
vented from purchasing firearms.

Senator GRASSLEY. Okay. Thank you very much. Thanks to all
of you.

Chairman WHITEHOUSE. Thank you very much.

Let me ask Dr. Campbell first, as Senator Grassley just indi-
cated, if somebody is bent on murder, there are all sorts of weapons
that can be used to kill another human being. Why is it that guns
in particular create the added risk of violence that you have chron-
icled in your work?

Ms. CAMPBELL. Well, for one thing, the destruction of a gunshot
to the human body is far greater than any of those other weapons.
Yes, you can kill with other weapons, but it takes far more stab
wounds, more carefully placed, et cetera.

Chairman WHITEHOUSE. So they are much more lethal.

Ms. CAMPBELL. Much more lethal. And, second, I have examined
thousands of homicide records in the police department. In many
of those cases, it is clear that there may have been a domestic vio-
lence incident, maybe someone would have gotten hurt, but no one
would have died if there was not a gun accessible, way too handy,
already there, oftentimes not a gun that anybody went out and
bought the day before—although that does happen, too—but a gun
that has been in that home that the perpetrator of domestic vio-
lence has owned for years. And it was easy to get at, it was all too
available in a moment of extreme anger, and, therefore, someone
died where they would not have otherwise.

So those are the two things that I see.

Chairman WHITEHOUSE. Sheriff Schmaling, you talked about the
environment of tension and high emotion in a domestic violence
scene. If it is dangerous even to a trained, armed law enforcement
officer, what does that say about that environment for the victim?

Sheriff SCHMALING. Naturally, I think we have talked about the
sheer violence in domestic violence calls and the numbers are real.
The law enforcement officers that are murdered each year respond-
ing to these types of calls, they are inherently dangerous. And you
are correct, we are armed, and we are trained to handle situations.
But we are knowingly stepping into situation where when a fire-
arm is present, the increase in likelihood of someone losing their
life is that much greater.

Chairman WHITEHOUSE. And how would you respond to Dr. Mal-
colm suggesting that adding yet another firearm into the equation
by arming the victim would make this a safer situation for either
the victim or your officers?
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Sheriff SCHMALING. Suggesting that the victims should arm
themselves?

Chairman WHITEHOUSE. Yes.

Sheriff SCHMALING. Well, you know, I shared with you a story
just a couple hours from Racine County where a victim’s gun was
removed from her by the abuser and she was murdered with her
own weapon. My experience—let me just give you a little bit of his-
tory on Racine County. My jail houses about 876 prisoners. Each
year we book in 10,000 citizens on average. Ten thousand. Of those
10,000, about 10 to 12 percent of those are domestic violence-re-
lated arrests. Every one of those arrests leave behind victims, typi-
cally women, typically children. Every one of those calls, we speak
to those victims, naturally. We get their statements. I was a detec-
tive for 10 years. I have interviewed countless victims of domestic
violence. Never once have I heard a victim tell me, “Where is the
nearest gun shop? Let me arm myself because I need to do this.”
They look toward the system, they look to law enforcement to do
our job and to keep them safe.

Chairman WHITEHOUSE. Dr. Malcolm, you are a professor of con-
stitutional law, are you not?

Ms. MALCOLM. Yes.

Chairman WHITEHOUSE. Let me ask you two questions of con-
stitutional law. The first is: Does making sure that people who are
lawfully required to have background checks actually get a back-
ground check offend any constitutional principle that you can de-
fine?

Ms. MALcoLM. No. But I think that the questions on background
checks can be very intrusive, and the Canadian

Chairman WHITEHOUSE. I am just asking, to the extent that they
are lawful, as they are, then having it be enforced clearly that is
no constitutional problem there.

Ms. MALcoLM. Right.

Chairman WHITEHOUSE. The second question is: Where existing
domestic violence laws otherwise restrict gun possession by a stalk-
er or an abuser, does the difference between a cohabiting victim
and a non-cohabiting victim raise any constitutional issues?

Ms. MALcoLM. No.

Chairman WHITEHOUSE. Okay.

Ms. MaLcoLM. Can I add something?

Chairman WHITEHOUSE. Well, my time is up, and so let me turn
to Senator Durbin.

[Laughter.]

Senator DURBIN. Mr. Daniel, I am sorry that I was not here to
hear your testimony, but I have read it carefully, and I thank you
again for being here to tell the tragic story of your sister.

And from what I have gleaned from your testimony, the key ele-
ment here was that her former husband had access to a gun over
the Internet, where he was not subject to any kind of background
check. Had he been subject to one, he might have been caught and
stopped from purchasing the weapon.

Mr. DANIEL. Had he gone to a Federal licensed dealer, he would
have definitely been denied access because his record was entered
already as an abuser.
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Senator DURBIN. You probably said this for the record, but it
bears repeating if you have not. As a person who owns guns, a
member of the NRA, as you said, conservative by nature, are you
worried, offended, or do you have any concerns over a requirement
in the law that would close the gun show loophole and would, in
fact, require that we inquire of all purchasers, whether they are,
in fact, prohibited from purchase because of a conviction of a felony
or because of a state of mental instability?

Mr. DANIEL. None whatsoever, Senator. I believe most of gun
owners would agree with me that there should be a background
check done on all gun sales regardless.

Senator DURBIN. Mr. Daniel, I am from downstate Illinois. Own-
ing guns is part of growing up and part of most families, and they
would agree with you.

Mr. DANIEL. Most of my friends are hunters, NRA members, and
we often speak of this, and I have not had a person yet say, “No.
Why do you want to do this?” Just to me it is common sense that
as a gun owner I certainly do not want guns to fall into the hands
of criminals or abusers, because it makes the rest of us look bad.

Senator DURBIN. Professor Malcolm, do you believe that victims
of domestic abuse are safer if their abusers are permitted to carry
guns while they are the subject of temporary restraining orders?
You have to turn your microphone on.

Ms. MaLcoLM. Sorry. I think that to know that that person actu-
ally is an abuser, he is entitled—and I am assuming it is a he. He
is entitled to have a hearing first before his gun or any other weap-
on is taken away.

Senator DURBIN. Doesn’t the issuance of a temporary restraining
order suggest in most cases a hearing?

Ms. MALcoLM. It does, but not in these bills. They are able to
accuse the person, their guns or weapons are taken away, and then
they have the hearing.

Senator DURBIN. But in these bills, we are talking about con-
victed stalkers, convicted domestic violence perpetrators, and those
who are subject in the Blumenthal bill to a temporary restraining
order. In each of those cases, aren’t we talking about a court hear-
ing before the determination?

Ms. MALcoLM. We have been in the past. I think that this law
would change it so that in order to protect the woman, there is this
opportunity to make the allegation that guns get taken away and
then they have the hearing.

Senator DURBIN. There is no question that there can be ex parte
hearings because in some instances, the person who is the subject
of the order will not appear. That is a reality. I have been through
that many years ago when I practiced law. So are we in a situation
now where a woman terrorized by a boyfriend or former spouse is
at his mercy as long as he refuses to come to court by your anal-
ysis?

Ms. MaLcoLM. No. I think once you agree to hold the hearing,
if he does not show up, then at least you have given him the oppor-
tunity to be heard, so I think that that provides a fair chance for
evidence to come out on both sides. That is a concern.

Senator DURBIN. And once the temporary restraining order is
issued to protect the woman—we are using the case of a woman
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here—to protect the woman from the stalker, the abuser, the per-
son who is perpetrating domestic violence, once that is issued, do
you still quarrel with the notion that we should at that point take
the gun away from that person?

Ms. MaLcoLM. No. I think that once there has been a fair hear-
ing and evidence has been presented, then if this person does seem
to be really posing a threat, I think that that is fair.

Senator DURBIN. I would like to ask, Dr. Campbell, what you
think about this argument, the course of hearings and such, while
we are dealing with perhaps a woman who has been terrorized or
has evidence of abuse to present to the court.

Ms. CAMPBELL. In order to obtain a temporary order of protec-
tion, or an emergency order they are sometimes called in some
States, there is a hearing. A judge has to issue that temporary
order. The permanent or long-term orders are—there is a fuller
hearing, and that is when perpetrators have the opportunity to ap-
pear.

Senator DURBIN. I have been through this. Anyone who has had
a domestic practice has gotten a phone call, you know, “I am scared
of this guy.” It does not happen often, thank goodness. It was not
in my practice. But it does happen. The first instinct of a lawyer,
the first instinct of most persons, protect the person who is being
threatened. Argue it out in court later on, but first protect the per-
son who is being threatened, the children who are being threat-
ened. I think that is the premise of this whole discussion.

Ms. CAMPBELL. Right, and a judge does have to issue that. A
judge, like we have heard here, who is concerned with a level play-
ing field in issuing that order, wants to hear evidence before that
temporary order is issued.

Senator DURBIN. Mr. Chairman, I want to thank you for this
hearing and Senator Klobuchar for sponsoring this important bill,
which I certainly support in its entirety. It is sad to comment in
this day and age that this is one of the few hearings on the subject
and that it has been over a year since we have seriously debated
this matter on the floor of the United States Senate. While gun vio-
lence perpetrated by contractors, facilitated by straw purchasers,
sadly the result of a system which does not protect victims like
mothers, women, and children, continues.

Thank you for calling our attention to it today. I hope it will in-
spire us to do something.

Chairman WHITEHOUSE. You, Senator Durbin, have been a lead-
ing advocate in the Senate in this area for a very long time, and
your home State of Illinois was extraordinarily ably represented on
the panel by Mr. Daniel. So Illinois shines today in this hearing
room.

I will turn now to Senator Klobuchar. We are going to have a
second round of questioning, and then we have to break up before
1 o’clock.

Senator KLOBUCHAR. Thank you very much, Mr. Chairman.

Dr. Malcolm, I know you wanted to follow up on something that
Senator Whitehouse was focusing on when his time ran out. I
wanted to get at this issue, and maybe this is what it is about. I
am supportive and a cosponsor of Senator Blumenthal’s bill. I think
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it is a good idea on the temporary restraining orders and very im-
portant.

But let us just put that aside for right now and talk about per-
manent restraining orders that are in the law, the Federal law
right now. If you get a permanent restraining order, then you can-
not get a gun. Do you support that?

Ms. MALCOLM. Yes, I do.

Senator KLOBUCHAR. Okay. Great. And then if you would extend
that to dating partners—see, this is what I want to get at, this
issue that Justice McCaffery and the sheriff have identified here,
which is what my bill does. A big part of my bill was extending
that definition of people who get the restraining orders or get a
conviction to be victims who are dating partners. Do you support
that piece of it?

Ms. MALcoLM. I think after there is a full hearing so that all the
evidence

Senator KLOBUCHAR. But there would be, by its nature there is
a full hearing when you get a permanent restraining order.

Ms. MaLcoLM. I think that that is fair. I do not think it should
be retroactive to everybody who has ever been convicted in the past
or accepted a guilty plea. But I think that after a full hearing, then
that is reasonable.

Senator KLOBUCHAR. The other thing I was thinking about, and
I think the numbers you gave on the reduction of crime rates—and
I wanted to get Dr. Campbell’s view of that because I know that
some of the work we have done here with violence against women
and the work that Justice McCaffery has done when he was in law
enforcement and doing more—we have a domestic violence court in
Minnesota. Certainly the sheriff talked about what they have been
doing in Wisconsin under his leadership—has made a difference,
and we have seen some reduction in those rates, and I wondered
if, Dr. Campbell, you would comment on that, and comment par-
ticularly on domestic violence and what we are still seeing, how-
ever, in terms of the numbers.

Ms. CAMPBELL. We are extremely pleased and I think we should
all be very proud that the domestic violence homicides have gone
down. But, clearly, from the data, they have gone down in part, in
great part because of the gun restrictions that were put on known
domestic violence offenders, and that has been upheld by the Su-
preme Court.

That is clear that that is where those reductions have come from,
and yes, we need to do more to reduce the domestic violence homi-
cides by other means, to be proactive, to be preventive. But we can
continue to reduce the domestic violence homicides with guns if we
continue to expand the legislation that allows us to restrict posses-
sion.

Senator KLOBUCHAR. To me, this looks at just refining the law
as we see when things change and you have a lot of people that
date that still get involved in domestic violence. And, also, when
I hear these—because I know as a former prosecutor, you would al-
ways want to get out there with, hey, we reduced crime, great, we
have done this and this. But, in fact, when you are victim of crime,
as Mr. Daniel knows, those states do not mean anything to you,
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when it is your sister who is killed, or when it is your child who
is killed.

And so the way I look at this is it is a way to build on some of
the work that has been done in the domestic violence field and to
understand that we see a changing situation with the population.
And laws cannot be static. We have to be as sophisticated as the
people that are breaking them, and that is what this is really
about. And I just wondered if you could maybe share a comment
on that.

Sheriff SCHMALING. Well, when you look at—first of all, let me
ask you, what is your question with respect——

Senator KLOBUCHAR. The question is about how the situations
have changed with dating partners, the need to update, and then
I think, second, in part because of the Internet, which has some
great things but also has meant there is just more and more stalk-
ing and there is more and more ways for people to track people
down, whereas maybe in the past they could just kind of hide and
get a new address or a new phone number, why we would need to
have a bill like this pass.

Sheriff SCHMALING. Certainly. And I can tell you from what I
have seen—and I have testified about this earlier—we are seeing
more dating partner situations as opposed to spouses involved in
domestic violence cases. And we have heard the stats, that more
women are killed by their abusive boyfriends than their abusive
spouses—abusive husbands, rather.

That said—and we talk about stalking and how that relates, and
I have shared the stats that we have had here in Wisconsin, from
2015 to 2013, 29 domestic violence homicides, and all of those were
precipitated by history of stalking behavior. That stalking behavior,
technology is great, I will be the first one to admit it. I am glued
to that smartphone these days.

Senator KLOBUCHAR. I appreciate that you have not done it while
I was talking. Pretty good.

[Laughter.]

Sheriff SCHMALING. So, yes, we are glued to these devices today,
and they can be used to facilitate criminal behavior as well. We see
more and more of that. I just do not know how we would go about
regulating that sort of behavior when it comes to technology.

Senator KLOBUCHAR. What I was meaning is this stalking, the
reason we have this stalking bill in there is that we have seen—
I think there was some recent estimate of 12,000 convicted stalkers
in 20 States right now who could get a gun. So we have seen
some—Dbecause of this new technology, there are just new ways to
find people who wish that maybe they could not find.

Sheriff SCHMALING. It certainly has made it much easier.

Senator KLOBUCHAR. Right. All right. Thank you very much.

Chairman WHITEHOUSE. Senator Blumenthal.

Senator BLUMENTHAL. Thank you. Thank you very much.

Let me ask, Justice McCaffery, you said earlier that judges have
to provide a level playing field when an abuse victim requests a
TRO, temporary restraining order. Do you believe that judges do
provide that level playing field? Or do they hand out TROs casually
and willy nilly?
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Justice MCCAFFERY. All jurists that I am aware of, Senator, take
this very seriously, especially when it comes to victims. We in
Philadelphia, and for that matter in Pennsylvania, have been on
the leading edge, the cutting edge of protecting women that have
gone through these types of traumatizing events. And, again, as I
said earlier, to us it is far, far more than just handguns, long guns.
To Ils it is all domestic violence. And, yes, judges do take it seri-
ously.

We have a police department now where we call it Directive 90
that makes sure that our police officers fill out a specific form, not
only fill out but follow up on all domestic abuse allegations. And
the bottom line is it is one of our most—other than child abuse,
special victims abuse, it is one of our most important criminal in-
vestigations.

Si), yes, the answer, the short answer is they take it very seri-
ously.

Senator BLUMENTHAL. Dr. Malcolm, do you dispute that;

Ms. MaLcoLM. Whether they take it seriously or not? No, I do
not dispute——

Senator BLUMENTHAL. Well, let me—they take it seriously and
tﬁey require a showing of facts indicating dangerousness and
threat.

Ms. MALcoLM. I am sure that that is what they do now. It is just
that you need two people. You need the person who is being ac-
cused to be able to present their facts and not just one person who
comes in and is frightened or pretending to be frightened, or what-
iever, or just trying to get to the head of the list, as we heard ear-
ier.

Senator BLUMENTHAL. Well, you have heard the testimony about
when you say “pretending to be frightened,” how much

Ms. MaLcoLM. Well, using that——

Senator BLUMENTHAL [continuing]. How much courage it takes,
how much strength and resoluteness it takes for a woman even to
seek a temporary restraining order, not to mention divulge——

Ms. MaLcoLM. I think that that is true but

Senator BLUMENTHAL [continuing]. Very private and sometimes
embarrassing facts to a complete stranger.

Ms. MaLcoLM. But we also heard from the judge that there are
people who game the system. I mean, I know it must take a tre-
mendous amount of courage, and that is why I think women should
be able to protect themselves. They cannot really, even with re-
straining orders, depend on the police to protect them.

There was an important case in the District of Columbia in 1981
with three roommates, women roommates

Senator BLUMENTHAL. Why would a woman game the system to
protect herself from a dire and dangerous physical——

Ms. MaLcoLM. Well, we heard from the judge just this morning
that there were all of these long lists of custody cases, and if she
says that she is worried about an abuser, it gets her to the top of
the list. That is something I would not have known had he not
made that comment from his experience.

Senator BLUMENTHAL. And aren’t there proceedings without the
other side represented, ex parte proceedings, in many other cir-
cumstances where equally important decisions are made, such as
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searching houses, surveilling telephones, putting liens on property,
both civil and

Ms. MaLcoLM. I think if that is the case, then we do not need
to add another one to it. I do not think that people’s homes should
be searched for weapons on the mere allegation of some other per-
son who they have had no opportunity to refute, and——

Senator BLUMENTHAL. Well, we are not talking about——

Ms. MALcoLM. It is dangerous——

Senator BLUMENTHAL [continuing]. A search for weapons

Ms. MaLcoLM. For the police to go in there without this person
even having notice that this has happened. I think that it does not
provide the opportunity for evidence from both parties, and I think
that is necessary. I realize it is very difficult for women, fright-
ening, to make allegations, and many never do because they are so
frightened, and there is a whole support network to help these peo-
ple. But I think that all that being said, from the evidence that I
have seen, half of the accused persons after the hearing are found
ﬂot ‘g) be guilty. So I think that they need an opportunity to be

eard.

Senator BLUMENTHAL. And at some point there is an opportunity
to be heard, correct?

Ms. MALcoOLM. There is right now, yes.

Senator BLUMENTHAL. And if there is a temporary restraining
order and if the proposal I have made became law, there would be
an opportunity to be here——

Ms. MaLcoLM. When?

Senator BLUMENTHAL [continuing]. Within 2 weeks.

Ms. MaLcoLM. Within 2 weeks, so immediately the guns get
taken away or any other evidence

Senator BLUMENTHAL. But not a search

Ms. MALCOLM. And in 2 weeks or 3 weeks

Senator BLUMENTHAL [continuing]. Of the house, right?

Ms. MALcoOLM. Later, you know, you are guilty until you prove
yourself innocent in that position, that your property gets taken
away immediately, your home gets invaded, police are sent, with
all the danger that that implies, especially if this person has no no-
tion this is even happening, and later on he gets a chance to say
something. I do not find that due process.

Senator BLUMENTHAL. So you are against—you are opposed to
any kind of temporary restraining order?

Ms. MALcOLM. I am not if there is a hearing at the time for the
temporary restraining order, only if the hearing is 2 weeks, 3
weeks, some other time later.

Senator BLUMENTHAL. What if the assailant, the abuser, is un-
available?

Ms. MaLcoLM. Well, if you provide the opportunity for that per-
son to come to the hearing, you notify that person that there is this
hearing and they do not show up, then that is their fault. But at
least you are providing the opportunity for the judge to——

Senator BLUMENTHAL. And how much notice——

Ms. MaLcoLM. Hear both sides?

Senator BLUMENTHAL. How much notice and time would you give
that person?

Ms. MALcoLM. I do not know. I mean, that is——
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Senator BLUMENTHAL. These are practice realities of trying to
protect people, Dr. Malcolm, when——

. Ms. MaLcoLM. I will tell you a practical reality, too. The po-
ice——

Senator BLUMENTHAL [continuing]. An abuser—when an
abuser——

Ms. MaLcoLM. Cannot be everywhere all the time.

Senator BLUMENTHAL [continuing]. When an abuser represents a
threat and a judge has to protect a person, man or woman:

Ms. MALcOLM. There are other ways

Senator BLUMENTHAL [continuing]. From an assailant who has a
gun and has indicated that he wants to harm her

Ms. MaLcoLM. You are not

Senator BLUMENTHAL [continuing]. Then—I do not know whether
you have ever been in that responsibility or been in a law enforce-
ment responsibility, but these are more than theoretical or abstract
ideas. They are practical, threatening realities.

Ms. MALcoLM. They are, but you do not know for sure what the
story is unless both people, as our Constitution demands, have an
opportunity to be heard. That is called due process of law, that a
person has an opportunity before something is done against him
and not 2 weeks, 3 weeks, several months later.

Senator BLUMENTHAL. I would just suggest——

Chairman WHITEHOUSE. So just to be clear, you do not think that
the police should be allowed to execute a lawful search warrant for
a firearm?

Ms. MaLcoLwMm. I think that they can be allowed to, but they need
to have—for a temporary restraining order, there ought to be a
hearing before that happens.

Chairman WHITEHOUSE. For a search warrant, there is not a
hearing. So if your rule applies to a temporary restraining order,
the same rule would apply to a search warrant, which means, to
quote, I think, what you said earlier, police should not be allowed
to go into someone’s house looking for a firearm, which is exactly
what they do when they execute a search warrant. You really——

Ms. MAaLcoLM. But they have to have
1 Ch;iirman WHITEHOUSE [continuing]. Do not think that should be

one’

Ms. MaLcoLM. But they have to have evidence——

Chairman WHITEHOUSE. So they go to the TRO

Ms. MaLcoLM. They cannot just willy nilly go into somebody’s
h{)use and the police, when they often go in, more violence takes
place.

Chairman WHITEHOUSE. Do you think there is a higher evi-
dentiary standard for a search warrant than there is for a tem-
porary restraining order?

Ms. MALcOLM. I think that for a temporary restraining order
under these conditions where you have one person coming in and
making allegations that you need to have the other person heard
before their property is taken away.

Chairman WHITEHOUSE. Isn’t that what happens in a search
warrant, too? A complainant comes in to the police, makes an alle-
gation, the police take that before a judge. If the evidence is cred-
ible, they execute the search warrant. That happens every day in
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law enforcement. Are you really suggesting that police should not
be authorized to do that?

Ms. MALcoLM. I am not suggesting that the police should not be
authorized after getting a search warrant, but I think——

Chairman WHITEHOUSE. But just not after getting a temporary
restraining order.

Ms. MALCOLM. A temporary restraining order to protect some-
body where only that one person has been heard by the judge

Chairman WHITEHOUSE. That is exactly the circumstance in a
search warrant. So if that is your logic, it also must apply to search
warrants, and that puts you in the position of saying that search
warrants should not be executed by the police. I really do not think
that makes a lot of sense.

Ms. MALcoLM. I do not think it makes a lot of sense to invade
someone’s house and take their property without their having had
a chance to be heard about it.

Chairman WHITEHOUSE. Which is precisely what a search war-
rant does. So obviously you do not think search warrants are ap-
propriate, and if that is your position, then that is your position.
Everybody is entitled to have a position.

Ms. MaALcoLMm. I think that the way that the law now works—
you are changing the way that the law now works in these cases.
The way the law now works, there is an opportunity for people to
be heard, and you have asked me whether—what if they do not
show up? Well, then, that is their problem. But at least there is
an opportunity to be heard before they are put under a temporary
restraining order, and I think that is the issue here.

I also—if I can just make one other comment, I also think that
with temporary restraining orders, with permanent restraining or-
ders, all these issue, the potential victim has to depend on the po-
lice being able to be there in time, and I think that that is a real
concern. This case that I was going to mention, Warren v. District
of Columbia, where there were women who were abused and called
and the police never came, and they sued the police, the judge said,
“It is a fundamental principle of American law, government and its
agents are under no general duty to provide public services such
as police protection to any individual citizen.”

So I think in that case, since people cannot really depend on the
police and the police cannot be everywhere, they need to be able
to be armed to protect themselves.

Chairman WHITEHOUSE. Mr. Schmaling, any last words with re-
spect to that?

Sheriff SCHMALING. Yes, I agree. We cannot be everywhere as
law enforcement. I am sure the judge could comment on that in his
days of boots-on-the-ground policing. We certainly cannot be every-
where. But we do count on our citizens to call us, and we do en-
courage them to exercise good due diligence. And I certainly do
not—I certainly would never tell someone they should not arm
themselves if they are a law-abiding citizen and exercise their Sec-
ond Amendment. There is nothing wrong with that.

The issue we have is those who should not have weapons, those
who are convicted domestic violence abusers, those who are stalk-
ers, those who represent a public safety threat to not only the vic-
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tims but to law enforcement. That is what this is about. It is com-
mon-sense legislation.

Chairman WHITEHOUSE. Perfect words to close on. I will express
my——

Senator BLUMENTHAL. If I may just add one quick note.

Chairman WHITEHOUSE. Sure.

Senator BLUMENTHAL. And I will supplement it for the record,
but the notion that action by the Government in law enforcement
requires both sides to be heard before there can be a wiretap or
surveillance or a search warrant, search and seizure, put aside do-
mestic violence, would not only undercut but cripple the protection
of innocent citizens. As the Chairman well knows from his experi-
ence in the intelligence area, surveillance is done when one side,
unrepresented perhaps not only weeks, months, and for longer pe-
riods of time, when there is sufficient threat. And our constitu-
tional system depends on a balance of the exigencies of threats to
individual safety or our national security as against those constitu-
tional rights that may be temporarily infringed upon to——

Chairman WHITEHOUSE. As Attorney General, I actually had to
go in and get some of those warrants myself. That is one of the re-
strictions the Rhode Island law puts on that exercise of power, that
the Attorney General shall appear in person before the presiding
Judge of the Superior Court. So we are well familiar with that, we
three prosecutors.

So the hearing will remain open for an additional week if any-
body wishes to add—I should say the record of the hearing will re-
main open for an additional week.

[Laughter.]

Senator BLUMENTHAL. Anybody wanted to remain——

Chairman WHITEHOUSE. But I have to say how very, very grate-
ful I am to Senator Klobuchar and to Senator Blumenthal for their
leadership in this area, how extraordinarily grateful I am to the
witnesses for being here, particularly for those who brought per-
sonal stories that have had such dramatic effect in their lives. And
to those of you who are in the audience, thank you for your advo-
cacy. And for those of you who have suffered losses in this area,
we are with you. We will not forget. And we appreciate very much
what you are doing.

The hearing is adjourned.

[Whereupon, at 12:33 p.m., the Committee was adjourned.]

[Additional material submitted for the record follows.]
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Senators, | am grateful for the opportunity to testify in these important hearings today. | will present
data from my own research on domestic violence homicide of women, as well as from other important
research and national databases on the subject.

The United States has higher a homicide rate of women than all other westernized countries and among
the highest rate in the world. This disparity is particularly pronounced for homicides of women
committed with guns, in which the country’s rate exceeds by 11 times the average rate in other
comparable countries (Hemenway, Shinoda-Tagawa & Miller, 2002; Stockl et al, 2013).

Much of this fatal viclence against women is committed by intimate partners. Although neither entirely
complete and nor without coding errors, the FBI's Supplemental Homicide Reports are the most
complete national database of homicide with information on the relationship of the perpetrator to the
victim. In the most recent data available {2011), at least 45% of the murders of women were committed
by a current husband or boyfriend or ex husband. If we only examine the homicides where the
perpetrator relationship to the victim was identified, more than half (54.2%) of the homicides of women
are committed by a husband, boyfriend of former husband (Violence Policy Center 2013). There were 10
times as many women killed by a current hushand or boyfriend or ex-husband (926} as by a male
stranger {92).

The majority of this violence is perpetrated with firearms. in the Violence Policy Center analysis of the
2011 murders of women, there were 1,707 females murdered by males in single victim/single offender
incidents in 2011. Of those incidents of homicides in which the weapon could be determined (1,551},
more of these homicides were committed with firearms {51 percent) than with any other weapon.

Women are also killed by partner or ex-partners when they are pregnant. in an important study of
maternal mortality in the state of Maryland from 1993-2008, Dr. Diana Cheng and Dr. Isabelle Horon
examined medical records of women who died during the pregnancy and the first postpartum year.
Homicides {n=110} were the leading cause of death, and firearms were the most common {61.8%)
method of death. A current or former intimate partner was the perpetrator in 54.5% (n= 60} of the
homicide deaths and nearly two-thirds of intimate partner homicide victims in their study were killed
with guns. In a national study of pregnancy associated homicide, firearms again accounted for the
majority of homicides {56.6%) {Chang et al, 2005},

Research my peers and | have conducted provides further insights into how firearm access and domestic
abuse elevate the risk of homicide for American women, and explain why existing federal laws restrict
certain convicted domestic abusers from buying or possessing guns.

Survey research of battered women indicates that when a firearm is present, a majority of abusers will
use the gun to threaten or injure the victim. in a study Susan Sorenson and Douglas Weibe conducted
with over 400 women in domestic violence shelters across California, two-thirds of abused women who
reported a firearm in their home said their intimate partner used a gun against them, with 71.4%
threatening to shoot/kill her and 5.1% actually shooting at her.
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Among the most rigorous research available on factors that influence a woman’s fikelihood of homicide
is the national, 12-city case-controf study of intimate partner homicide (husband, boyfriend, ex-
husband, ex-boyfriend} conducted by myself and colleagues. In the study we compared a group of
abused women who were murdered by their partner or ex-partner to another group of abused women
who were not. Controlling for other factors, we found that gun access/ownership increased the risk of
homicide over and above prior domestic violence by 5.4 times. Gun access was the strongest risk factor
for an abused woman 1o be killed by her partner or ex-partner. Among perpetrators who committed
suicide after killing their abused wife, girifriend or former wife or girlfriend, gun access was an even
stronger risk factor. In those cases, access to a firearm increased the chances of the homicide-suicide by
an adjusted odds ratio of 13.

Neither of these studies found evidence that women frequently use firearms to defend themselves
against abuse or that access to a firearm reduces the risk of homicide for a woman. In the survey
conducted by Sorenson and Wieber, fewer than 1 in 20 abused women that had accesstoagun
reported having ever used it in self-defense against their abuser {4.5% of the total). And our research
showed that for the relatively few women in the study who owned a gun, firearm possession had no
statistically significant effect on her risk of being killed by an intimate partner; it neither increased nor
decreased her risk.

In leaving out abusive dating partners, current federal firearm prohibitions ignore the perpetrators of a
large and growing share of intimate partner homicides. US Department of Justice data shows that the
share of domestic violence homicides committed by dating partners has been rising for three decades,
and boyfriends now commit more homicides than do spouses. And this data is likely an underestimate
because it does not account for homicides committed by ex-boyfriends, which are seldom accurately
coded in the Supplemental Homicide Reports. Our national case control data study of 12 cities found
approximately 19% of intimate partner homicides are committed by an ex-boyfriend (Campbell,
Webster, McFarfane et al, 2003). Estimating from that proportion, approximately 300-500 female
intimate partner homicides each year should be added to the approximately 1000 already counted in
the Supplemental Homicide Reports. S. 1290, the Protecting Domestic Violence and Stalking Victims Act,
would expand our national domestic violence laws to include both former and current dating partners
who together represented 48% of the male domestic violence homicide perpetrators in our study, andis
therefore an extremely important way to keep women safe and save lives.

There is also evidence that state laws to strengthen firearm prohibitors against domestic abusers reduce
intimate partner homicide. In two separate studies — one of 46 of the largest cities in the US (Zeoli and
Webster, 2010) and one of at the state level {Vigdor and Mercy, 2006) — researchers found that state
statutes restricting those under domestic violence restraining orders from accessing firearms are
associated with reductions in intimate partner homicides, driven by a reduction in those committed with
firearms. Vigdor and Mercy’s study found that state laws prohibiting firearm possession by people under
domestic violence restraining orders (along with entering state domestic violence restraining orders into
the federal database) reduced Intimate partner homicide of women by firearms by 12-13%, decreasing
overall intimate partner homicide by 10%.

In conclusion, women who suffer abuse are among the most important for society to protect. Congress
has an opportunity to do so by strengthening the laws to keep domestic abusers from getting guns. And
ample scientific evidence shows that in doing so you will save lives.
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{ thank you very much for this opportunity to testify about this important legislation that can help save
women's lives.
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We are all concerned about protection of victims of domestic violence and more
generally public safety. While current law is not perfect, it has the great virtue of
according with the long-standing traditions of American law by protecting the rights
of all concerned, rights recognized by the Supreme Court as “deeply rooted in the
Nation'’s history and tradition” and “fundamental to our scheme of ordered liberty."
The two bills under consideration, by contrast, ride rough shod over those key
rights, over our Second Amendment right to keep and bear arms, our Fourth
Amendment right against unreasonable search and seizure, and the all important
right of Due Process. To put the problem these bills address, protection of women,
in perspective, I will begin with a few statistics then address the way in which these
biklls impact the basic rights in question.

First, a fact we should celebrate rarely mentioned by those desiring more gun
control, from 1992 to 2010 the homicide rate in this country has declined sharply,
falling by nearly halfii Looking at homicide by sex, while female victims were more
likely than men to be killed by an intimate, the rate of family violence fell between
"1993-2002 and throughout the period accounted for only one in ten violent
victimizations and only 11% of reported and unreported violence between 1998

and 200251 In those years the most frequent type of family violence was simple
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assault, while murder of a family member was less than half of 1%." For women in
particular, after 1980 the proportion of female intimate homicide victims killed by
guns decreased while the proportion killed by other weapons increased.v More
generally how were these victims killed. Between 1980-2008 17.4% of female
homicide victims were killed by guns, 45.3% by arson and 43.9% by poison."

Although trends are in the right direction, people are still being assaulted and
‘some of them killed, so it is understandable that better procedures and laws are
sought. But the way in which the bills in question plan to accomplish this would do
violence to our system of individual rights, fairness, and due process.

The Klobuchar Bill and Lautenberg Amendment greatly expand the sorts of
individuals who fall within its reach by adding the crime of stalking, a misdemeanor
crime, and including a series of individuals who were or are non-co-habiting, those
dating, formerly dating or known to the potential victim. The opening sentence of
the fact sheet, “Women Under the Gun,” from the Center for American Progress,
demonstrates how broad the new standard would be, referring to sexual assault on
college campuses and military violence by a partner.

In addition to netting large numbers of innocent individuals, the bvill would also
make the loss of the right to be armed retroactive. Thousands of individuals have
made plea bargains. In federal court felony convictions 79% make a guilty plea.vi
These individuals would not have known that part of the guilty plea would be to be
deprived of the ability to own firearms forever.

The Blumenthal Bill goes several steps further in its attack on traditional rights.

It would permit the seizure of firearms from anyone subject to a temporary
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restraining order upon the filing such a complaint, and before the individual
complained of had an opportunity to be heard. The police would be sent to search
for, and forcibly seize any firearms found in his possession. This is a serious
infringement of due process, an Alice in Wonderland world in which, like the Red
Queen, the-new rule is “Sentence first! Verdict afterwards.” After his property is
ffaken, the defendant would have to prove himself innocent to get his property back.
Although half of those who have been subject to temporary restraining orders are
subsequently found not guilty, the bill tilts sharply in favor of the plaintiff. Since the
drafters favor taking guns away from civilians, this works to accomplish that goal
Individuals who have committed violent offences are already prohibited from
possessing firearms. The new names are to be added quickly to the NICS list but
that would take some time.

Law-abiding people in this country have a right to keep firearms for their defence
and other lawful purposes. Taking these guns without due process violates that
fundamental right. Law'abiding people in this country are to be free from
unreasonable search and seizure. Yet the bills would permit their homes to be
ransacked for weapons on the mere allegation that they pose a danger to someone
else. The taking of property, the violation of rights without due process on the mere
assumption it will protect someone else is deeply offensive to our legal tradition.
Justice Antonin Scalia, in District of Columbia v. Heller is emphatic : “the
enshrinement of constitutional rights necessarily takes certain policy choices off the

table.”viil The policy choices in these two bills must be taken off the table.
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! McDonald v. City of Chicago, 130 S. Ct. at 3036.

ii “Homicide Trends in the United States, 1980-2008,” Bureau of Justice Statistics,
U.S. Department of Justice, November, 2011, p. 2.

iii “Family Violence Statistics,” Bureau of Justice Statistics, U.S. Department of Justice,
June, 2005, p. 1.

v “Family Violence Statistics,” p. 1.

v Ibid,, p. 20.

vi “Homicide Trends,” p. 10.

vii “Family Violence Statistics,” p. 2.

vit District of Columbia v. Heller, 128 S, Ct. at 2822.
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Chairman Whitehouse, Senator Grassley, Senator Leahy, members of the Committee, thank you
for hosting this hearing today, and thank you for the opportunity to testify. My name is Christopher
Schmaling. I am the sheriff of Racine County, Wisconsin and have been a law enforcement officer for 19
years. I am a conservative Republican, and I'm here today to ask you to pass two laws that will protect
our sisters, our mothers, and our daughters by keeping guns out of the hands of domestic abusers. The
first bill is the Protecting Domestic Violence and Stalking Victims Act of 2013, which will block abusive
boyfriends and convicted statkers from possessing guns. The second is a bill that would require criminal
background checks for gun sales by unlicensed sellers.

More than half of the women murdered each year are killed by intimate partners or family
members. That’s 48 women killed by husbands and boyfriends each and every month." We know that
people with a history of committing domestic violence are more likely to become killers—and we know
the role that firearms play: When a gun is present in a domestic violence incident, the chances that a
woman will be killed increase by 500 percent.”

These numbers are tragic. As the top law enforcement officer in Racine County and over my two
decades on the force, I've seen far too many of these tragic incidents firsthand.

[ 'want to tell you about one such domestic violence incident, a tragedy that changed my career. In
2004, Teri Jendusa-Nicolai was violently abused and left for dead by her ex-husband. Teri had endured
three years of a violently abusive marriage before divorcing him, and had then taken out multiple
restraining orders against him over several years, That hotrible day in 2004, he threatened her with a .38
caliber handgun, beat her with a baseball bat, bound and gagged her, and left her in a storage unit to die.
My partner and I were the lead investigators on the case, and through some good breaks and some great
luck, we rescued Teri before she died. As a result of the ordeal, Teri had a miscarriage and had to have
her toes surgically removed.

Teri is one of the most wonderful people I've ever known, and has been a tremendous advocate
for victims of abuse in the decade since she was nearly killed at gunpoint. We’ve become very close since
then, and my eyes have been opened to the reality of domestic violence and gun violence. I've also
become close with Elvin Daniel, who is sitting here beside me today, and have been moved by his sister
Zina’s story.

! Everytown for Gun Safety analysis of FBI Supplementary Homicide Reports, 2008-2012.
23C Campbell et al, "Risk factors for femicide insbusive relationships: results from a multisite case control study,” American
Journal of Public Health, July 2003.
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I'm proud to say we are the first county in the state of Wisconsin to have a full-time domestic violence
specialist. We work closely with victims to figure out how best to protect them. We’ve made this very
intimate and very deadly area a top priority for our department. So much of the crime we face in Racine
County is intimate partner abuse, and any cop will tell you that domestic violence calls are the most
dangerous calls. The last thing a victim a needs, and the last thing my officers need, is for these dangerous
abusers to be armed with illegal guns. We respond to domestic violence incidents differently than other
calls, because these are “heightened risk”™ calls—we send more officers, we go ahead and assume that
guns will be involved, because they are so often involved. Abusers routinely threaten to shoot my
deputies and I upon arrival at domestic violence calls. In fact, according to FBI data, over 150 law
enforcement officers have been killed in action while responding to domestic disturbances.’

I’m proud to have worked on a great domestic violence bill in Wisconsin in 2014 known as “The
Safe Act,” a bill that ensures guns are kept out of the hands of domestic abusers. This bill was passed by a
bipartisan majority and signed by our Republican governor Scott Walker. This year alone, similar bills
were passed with bipartisan support in New Hampshire, Minnesota, Vermont, and Washington. And in
Louisiana, where another Republican governor—Bobby Jindal—signed the bill into law.

The first bill I'm asking you to pass today is the Protecting Domestic Violence and Stalking
Victims Act of 2013, S. 1290, introduced by Senator Klobuchar. This bill would close a loophole that
allows abusive dating partners to buy and have guns—simply because they are not married to their
victims. And it would also block people with stalking convictions from having guns. Why is this bill so
important? I can tell you firsthand that domestic violence is horrific, whether or not the abuser and victim
are married. When we send our police into danger to respond to domestic violence calls, we send the
same folks regardless of the couple’s marital status. Dangerous boyfriends can be just as scary as
dangerous husbands; they hit just as hard and they fire their guns with the same deadly force. In fact,
according to FBI data, more women are killed in America by their abusive boyfriends than by their
abusive husbands.

This past March, just a couple hours from Racine County, Cheryl Gilberg was killed by her ex-
boyfriend in a domestic dispute. The killer apparently shot Cheryl with her own gun, after a struggle.
According to news reports, she had been seeking a restraining order at the time of the killing. But in cases
like Cheryl’s, a restraining order isn’t good enough. If you’ve never been married to your abuser, federal
law likely will not stop him from buying a gun.

If Congress passes this bill, federal law will be catching up with the states. Among the 22 states
that prohibit gun possession by domestic abusers subject to restraining orders, 19 of those states already
include abusive dating partners. And 42 of our states have recognized that dating partner abuse is a form
of domestic abuse by allowing victims to take out domestic violence restraining orders against their
boyfriends.*

The second bill I'm asking you to pass today would require criminal background checks for gun
buyers who shop with unlicensed sellers. Current federal law prohibits many abusers from buying guns,

* Everytown for Gun Safety analysis of FBI data, 1980-2012,
* Break The Cycle, available at: hitp:/~www. breakihecvele.org/state- law-report-cards
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but only requires them to pass a background check if they buy a gun from a licensed dealer. This is a
gaping hole in the law: [t means a convicted wife-beater can slip through the cracks and get a gun simply
by finding a seller who does not have his own gun store.

This is exactly what happened in Dane County: Tyrone Adair was a domestic abuser who had
been convicted of battery twice, and was legally prohibited from owning a gun because of a restraining
order. So instead of going to a gun store—where he would have had to pass a background check—he
found an ad for a 9mm Glock in a local paper, and met the seller at a hardware store. There was no
background check, though the seller did ask, and I quote, “You’re not going to go out and kill someone,
are you?” Tyrone Adair used that gun on a horrific murder spree, killing his two daughters—ages 1 and
2—and killing their two mothers.”

Background checks work. Sixteen states and DC already require background checks for afl
handgun sales, and about 40 percent fewer women are shot to death by their husbands and boyfriends in
those states.® And background checks save law enforcement lives as well: about 40 percent fewer cops are
killed with handguns in those states, as well.”

These are the cops that risk their lives when they respond to domestic violence calls, rushing in to
the middle of very dangerous and very intimate situations. We see the terror that abusers can create when
they are armed. We see the impact on their wives and girlfriends, and on their children. We’re major
proponents of community policing in Racine County, and if I have my officers on the street, working
closely with our residents, I want to know that our laws are doing everything they can to keep guns out of
abusive hands.

So I'm here to speak for victims of abuse and to speak for my cops. I’ve made it a priority to talk
to victims. I’ve seen the escalation over the years, from yelling, to battery, to homicide. When an abuser
has a gun, the victims say to me, “Sheriff, is not a question of ifhe’1l use the gun to abuse me; it’s a
question of when.” And 1 recognize the value of preventing even one gun from winding up in the hands of
an abuser: one gun may translate into one more lives saved. So today, I'm asking you to pass $.1290,
which will apply the same rules to all abusers, regardless of whether they are married to their victims or
not—and will prohibit convicted stalkers from having guns. And I’m asking you to require criminal
background checks for gun sales by unlicensed sellers, and ensure that abusers don’t get a free pass when
they buy guns from them—often strangers they meet online, at gun shows, or through classified ads. The
bipartisan bill introduced last year by Senators Joe Manchin and Pat Toomey would do just that, and it
has already received the support of 55 senators.

I’'m asking you today to stand up against abuse by fixing our out-of-date laws and passing this
common-sense legislation, Thank you for your time and I look forward to answering your questions.

3 New York Daily News, Tryrone Adair, Man wanted in 4 Wisconsin slayings found dead, December 7, 2009.

© Everytown for Gun Safety analysis of FBI Supplementary Homicide Reports and Florida Department of Law Enforcement,
2010, available at: http://every.tw/ImwogsA

" Everytown for Gun Safety analysis of FBI Data, 2001-2011, available at: http://every.tw/ImwogsA
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Justice Seamus McCaffery Testimony

Good morning, and thank you for the opportunity to address the members of this
commitiee about the pending legisiation dealing with the growing epidemic of domestic
violence, and in particular, the Klobuchar (S.1290) and Blumenthal (8.2483) Bills.

It appears to me that the above Bills look to strengthen current federal domestic
violence laws to bring them more in line with the current laws that many states have
dealing with crimes of violence toward women/same-sex partners, a clearly laudable
goal. Effectively strengthening such laws would seem to be an even more laudable
goal.

I have spent most of my adult life in law enforcement. Those years include twenty as a
Philadelphia police officer/detective, ten years as a trial judge in Philadelphia, four years
as a statewide Superior Court (appeliate) judge, and | am now serving my seventh year
as a Justice of the Supreme Court of Pennsylvania.

| have dealt with domestic violence at literally every level of our system. Sadly, | can
say with the certainty born of experience that our law enforcement community finds
itself in a “reactive,” not “proactive” posture, and operates as a reactive defense force.
By that | mean that more often than not, law enforcement’s involvement occurs “after
the fact,” i.e., after the violence has already occurred.

I fully support any efforts aimed toward helping to prevent/curtail domestic violence,
including, for instance, your proposal to include “dating partners” as individuals subject
to federal laws designed to prevent domestic violence. However, while there is no
doubt that legislation of this kind is always well-intentioned, sometimes it can have
unfortunate consequences that are neither foreseen nor anticipated.

During my evolution and journey from the role of police officer to appellate jurist, | have
encountered many instances where society’s collective effort to improve a given
situation results in unintended harm. For example, for years, Pennsylvania had a 1.2
Blood Alcohol Content ("BAC”) requirement in DUI cases. As a result of political
pressure, that number was lowered and then lowered again to the current 0.8 BAC.
Clearly, the aim of the legislation lowering the BAC was to help reduce the number of
intoxicated drivers on our roads, an inarguably laudabie goal that was achieved.
Predictably, there was an increase in arrests. In Pennsylvania, when one is convicted
of DUl there is a mandatory suspension of driving privileges. Because our
Commonwealth is primarily rural, with limited mass transit, many individuals with
suspended licenses could not get to work, became unable to provide for their families or
pay court-ordered child support, and ended up in yet another court for failure to pay.
This is not to say that the BAC should be raised; it is just to provide an example of
unintended consequences that can be quite unfortunate.
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| understand that an individual's ability to obtain firearms is, and should be, of great
concern in the context of domestic violence. However, | do not believe that additional
legislation making it illegal for more categories of individuals to “possess” a firearm
would necessarily contribute to increased deterrence for those individuals who will
simply continue to do what they already do: obtain a firearm “off the street”.

| do not believe that prohibiting “ownership and/or possession” of a firearm is the way to
find an effective solution to the problem of domestic violence. As mentioned, individuals
who possess “unlawful” firearms are unlikely to be deterred by these expanded laws. In
my experience, when a firearm is used in a domestic violence crime, because it is often
lethal, it garners the most press coverage. But | believe, based on what | have
observed as a police officer and as a jurist at the trial and appellate levels, that assaults
committed with knives, blunt objects, fists, etc., are far more common than those
committed with guns. | further believe that there is a much more effective way to
address assaults on women and same-sex partners, and to do so in a way without
legislation that could have unanticipated, unintended, and negative consequences.

My suggestion to deal with the epidemic of domestic violence is fo help law enforcement
become more “proactive”. Nothing is more frustrating for a police officer than to arrive
at the scene of a crime where the perpetrator is known but cannot be found in the
proximate vicinity of the victim. As | know from personal experience, police are on the
front lines of the effort to combat domestic violence. Philadelphia has redesigned its
police procedures to proactively confront domestic violence by requiring responding
police officers to complete a detailed “Domestic Violence Report” after every domestic
incident to which police are called. The police work with community organizations like
Women Against Abuse to provide follow-up services for domestic violence victims, and
the police also do their own follow-up investigations with the victims, All of these
procedures are designed to reduce domestic violence assaults and homicides.

Further, If there is a protection from abuse order in place, and if the officer can be made
aware both of the existence of the outstanding PFA and the fact that the individual is in
close proximity, then the officer has a chance to make a real difference. Today, the
technology exists for our probation and parole community to be able to monitor the
exact location of individuals under their supervision by using GPS guidance systems
connected to court-ordered “ankle bracelets”. It is my belief that creating legislation,
with adequate funding, that would require abusers to wear a GPS-capable device,
monitored by local law enforcement and connected to the smart phone of the victim,
who would receive a notification that the individual in question was within a specified
range, would go much farther to decrease the number of assauits on women or same-
sex partners than would yet more gun-prohibiting legislation that is so regularly ignored
by those who would do their victims harm.
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In my opinion, for real and effective deterrence, a GPS device, worn by an abuser and
monitored by both police and the victim complainant, would help immensely.

Give law enforcement the tools and the ability to prevent a crime of domestic violence.
Let law enforcement monitor the abusers and let the abusers know they are being
monitored and the consequences of violating the orders against them.

Rather than making it ever easier to arrest/convict individuals and thus create a society
where far too many individuals with convictions will find themselves incarcerated and be
unable to get jobs, | believe the government should be thinking outside the box. When it
comes to crime, technology can go a long way to help law enforcement become a
“proactive” force instead of a “reactive” force. When it comes to domestic violence, an
ounce of prevention, such as GPS-capable monitors would provide, will literally be
worth- more than hundreds of pounds of pages of legislation that simply continue to
narrow the categories of individuals who may legitimately possess firearms. As has
been shown over and over again, such legislation is routinely ignored by those truly
looking to do harm to women and same-sex partners.

Thank you all for your diligent efforts to tackle this epidemic of domestic violence in our
great nation.
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July 30,2014

Thank you, Chairman Whitehouse, Chairman Leahy, Senator Grassley and the members
of the Judiciary Committee, for holding this important hearing, and for the opportunity to speak
with you this morning.

My name is Elvin Daniel. Tam a salesman for Blackhawk Industrial, a large distributor
of industrial supplies and equipment. I am a proud Republican and Constitutional Conservative.
I’'m ahunter. [.own multiple guns and I enjoy shooting them with my family and friends. Tama
strong supporter of the Second Amendment and a member of the NRA. And [ also believe in
sensible gun laws. 1 know that common-sense gun laws that protect public safety go hand in
hand with the Second Amendment.

I'am here today to speak for my sister, Zina, because she is not here to speak for herself,
Zina loved life. All she wanted was to be a good mother to her two girls. She loved Disney
World, Rick Springfield, and helping other people. She was a beautiful person and so full of
goodness.

On October 21, 2012, I received a phone call that no one should ever have to receive,
telling me that Zina had been shot and killed by her estranged and abusive husband. We later
learned that the shooter had bought the gun through Armslist.com, an irresponsible Internet site
that does not require background checks. It has been nearly two years since Zina was murdered
and it is heartbreaking to know that our weak gun laws continue to allow dangerous abusers to

buy guns without background checks.
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Zina was married for 13 years to the shooter. She eventually left him because he abused
her, physically and mentally. However, he continued to terrorize Zina, slashing her tires while
she was at work, and threatening her physically. Zina went to court and obtained a domestic
violence restraining order, telling the judge that his threats “terrorize[d] her every waking
moment” and that she “[didn’t] want to die.”

Under federal law, this domestic violence restraining order prohibited the shooter from
buying or owning a gun. If he had tried to buy a gun from a licensed gun dealer, he would have
been required to take a background check. He would have failed that background check, and the
gun store wouldn’t have sold hiﬁ a gun.

But he didn’t go to a gun store. Instead, he logged onto Armslist and posted an ad saying
he wanted to buy a gun. Within hours, he found an unlicensed seller with a .40-caliber FNH
handgun for sale. Just two days after the restraining order was issued against him and entered
into the National Instant Criminal Background Check system, the shooter met the unlicensed
seller in a McDonald’s parking lot. He handed over $500 and walked away with that handgun —
the gun you see here, photographed by police in the spa where they recovered it after he
murdered my sister. To this day, [ am convinced that the shooter deliberately bought the gun
from an unlicensed seller because he knew he couldn’t pass a background check—and that if he
hadn’t been able to buy this gun, Zina would still be alive.

The next day, the shooter stormed into the spa where Zina worked in Brookfield,
Wisconsin. He shot and killed Zina, murdered two other women, and injured four others before
killing himself.

I'have to live the rest of my life knowing that a simple background check might have

stopped that gun sale and saved my sister’s life.
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Now, 1 am helping to care for my two nieces, who lost their mother and who will have to
grow up without her.

I’'m here today for Zina. But I’'m also here because stories like Zina’s happen every day
because of the serious gaps in our gun laws that continue to put women’s lives at risk. I believe
that we can find a way to protect women from gun violence and still protect the Second
Amendment rights of law abiding gun owners.

How Can We Keep Women Safer in this Country?

T would like to share with you a little bit more about what I've learned about domestic
violence and our gun laws. I believe that there are two steps that Congress should take to vsave
women’s lives:

1. Require background checks for all gun sales; and

2. Keep guns out of the hands of abusive dating partners and stalkers,

Guns, Violence against Women, and Federal Law

America’s weak gun laws failed Zina, like they fail too many other American women
every year. On average, 48 women are shot to death every month by a current or former husband
or boyfriend." Like Zina, more than half of women murdered with guns were killed by intimate
partners or family members.?

There are two major gaps in federal law that allow dangerous abusers to obtain guns.
First, in most states, abusers like Zina’s estranged husband can avoid a background check by
buying guns from unlicensed sellers. This includes most gun sales on popular websites like
Armslist. So even though Zina had a restraining order that made her estranged husband a
prohibited purchaser, he was easily able to buy a gun by going online to Armlist and finding an

unlicensed seller.
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Background Checks

) Gun owners like me are used to background checks — we do a background check every
time we buy a gun at a store or from a dealer. They’re easy, they’re quick, and they prevent guns
from being sold to criminals. In fact, I bought a gun last year and passed a background check — it
only took me a few minutes and was so easy. Idon’t understand how anyone can say
background checks interfere with Second Amendment rights.

Many of my friends are gun owners and through our conversations, I know that they have
no problem with background checks because they know that background checks save lives. And
here is how we know that they save lives: Sixteen states go beyond federal law, and require
background checks for all handgun sales. In those states, someone like Zina’s estranged husband
can’t avoid a check by finding an unlicensed seller online. In those 16 states, 38 percent fewer
women are shot to death by intimate partners.’

In the states that don’t require background checks, people who are legally prohibited
from having guns can get around background checks by buying from unlicensed sellers they
meet online or at gun shows. Increasingly, these prohibited people are turning to the Internet and
sites like Armslist to buy guns without background checks. For example, one investigation of
Armslist by Mayors Against Illegal Guns found that every year tens of thousands of criminals
and abusers like my sister’s killer are buying guns online and that Armslist alone facilitates an
estimated 25,000 gun sales every year to individuals who are prohibited from gun ownership.4
The study also found that one in 30 prospective gun buyers on Armslist had criminal histories
that made it illegal for them to buy a gun, and one in five prohibited purchasers seeking to buy a

gun had a domestic violence conviction. These numbers reveal that criminals and other
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dangerous people with prohibiting records are flocking to the Internet and websites like Armslist
to avoid background checks.

Last Spring, a majority of Senators voted to extend background checks to all online gun
sales, as well as other commercial gun sales made at gun shows or through classified ads. The
proposal was a bipartisan, common-sense measure that would have saved lives in communities
across the country. Unfortunately, it didn’t pass.

Because of the failure to pass this common-sense measure, criminals and dangerous
abusers like my sister’s killer are still able to buy illegal guns from unlicensed sellers with no
strings attached. I urge the Senate to pass this critical public safety measure.

Stalkers and Dating Partners

Another gap in our gun laws is that federal law does nothing to keep guns out of the
hands of aBusive dating partners or convicted stalkers. Even if an abuser is convicted of a
misdemeanor for stalking his victim or for assaulting his girlfriend, he could pass a background
check and legally buy a gun from a licensed dealer.

“The Protecting Domestic Violence and Stalking Victims Act of 2013,” $.1290,
introduced by Senator Amy Klobuchar last year, would close these gaps in the law and protect
women’s lives. It would ensure that the federal laws that block abusers from having guns cover
dating situations and people convicted of all stalking crimes. This makes sense to me — especially
because more women in the U.S. are killed by dating partners than by spouses.

Passing this bill would strengthen our federal gun laws and protect women from deadly
violence. Turge the members of this committee to promptly report it out of committee for

consideration by the full Senate.
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1 want to repeat something that I said earlier, because I think it’s important. I’ve owned
guns all my life and I strongly believe that the Second Amendment gives me—and every other
law abiding gun owner—the right to own and use guns. And I also know that prohibiting
dangerous people from buying guns is just common-sense and does not infringe on my Second
Amendment rights as a law abiding gun owner.

Like too many other Americans, my family knows first-hand the devastating impact of
allowing dangerous people easy access to guns. I am grateful for the opportunity to speak for my
sister and tell her story. She was an amazing person, a loving mom and a terrific sister.

For nearly two years now, my family has lived a nightmare, and it is one that will never
end. Every happy family milestone is now covered with sadness. Mother’s Day is now a day to
survive rather than a day to celebrate, because we know that Zina isn’t here to watch her girls
grow up. She won’t be there to take pictures of her youngest daughter dressed up to go to the
prom, or to congratulate her when she graduates from high school, or to dance with her girls at
their weddings. Those moments will be happy and sad all at the same time for my family.

I am committed to honoring Zina’s memory by working as hard as I can to reduce the
number of women whose lives are cut short by preventable and senseless acts of gun violence.

Too often, the debate over gun laws and domesﬁc violence are impersonal and stuck in
politics. This is not a Republican issue or a Democrat issue. This is an issue of basic common-
sense that if ignored will continue to have deadly consequences. Since the background checks
bill failed last year, 1,320 women have been shot to death by intimate partners.® You have the
power to pass the laws that we need to keep our mothers, daughters, sisters, and girlfriends safe,
and so I am here today to ask you to remember Zina when you think about whether you will take

action on this issue.
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Thank you for your time and for the opportunity to speak with you today. I would be

happy to answer any questions that you might have.

! U.S. Dep’t of Justice, Federal Bureau of Investigation, Supplementary Homicide Reports, 2011.

2U.S. Dep’t of Justice, Federal Bureau of Investigation, Supplemental Homicide Report, 2011. According to FBI
data, there were 1,221 gun murders in which a woman was the lead victim. Of these, 649 were killed by an
intimate partner or immediate family member — 53% of the total. This data likely undercounts the
phenomenon because in many other cases law enforcement cannot confirm whether a shooter and victim
were intimately involved.

* Mayors Against illegal Guns, Felon Seeks Firearm: No Strings Attached 7 (Sept. 2013).
* See generally Mayors Against illegal Guns, Felon Seeks Firearm: No Strings Attached (Sept. 2013).

® FBI Supplementary Homicide Reports indicate that, on average, 578 women are shot to death by intimate partners
in the U.S. each year. At this rate, 1,320 American women were shot to death by intimate partners between April 16,
2012 and July 30, 2014,
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Statement of Senator Patrick Leahy (D-Vt.),
Chairman, Senate Judiciary Committee,
Hearing on “VAWA Next Steps: Protecting Women From Gun Violence”
July 30, 2014

Today the Senate Judiciary Committee returns to a question that we started this Congress with:
What can we do to further reduce the scourge of violence against women in this country? I was
proud that the President signed into law the Leahy-Crapo Violence Against Women
Reauthorization Act in June of last year. That law took important new steps to support all victims
of domestic and sexual violence, regardless of their immigration status, their sexual orientation,
or their membership in an Indian tribe. After only a year, the law has already made our
communities safer. It has improved protections for women, whether in their home, on a college
campus, or at their job.

But we know that ending violence against women is not an easy problem to solve, and there is,
of course, more to do. Last May 1 discussed the disturbing relationship between domestic
violence and gun violence with former Congresswoman Gabrielle Giffords — a powerful
advocate for common sense reforms. I was happy to accommodate her request for the Judiciary
Committee to hold this important hearing. Violence against women comes in all forms, and
there is a clear and deadly connection between domestic violence and gun violence.

In my home state of Vermont — a peaceful state that enjoys a very low crime rate overall - we are
tragically all too aware of that connection. In Vermont, a majority of all homicides involve
intimate partner or family violence. This amounts to one of the highest intimate partner
homicide rates in the country. And according to FBI data from 2000-2012, 56 percent of women
shot to death in Vermont were killed by intimate partners. Of those women, 50 percent were shot
to death by dating partners. This is simply unacceptable.

Today we will hear from those who are working hard to reduce this devastating violence and 1
look forward to hearing their testimony on what we can do. We know that some common sense
steps can make it more difficult for abusers to access guns and those steps can save lives.

Today, convicted domestic abusers can too easily skirt criminal background checks to illegally
purchase firearms. For example, they can obtain firearms through intermediaries known as straw
purchasers. Other abusers are able to lawfully purchase firearms because they were convicted of
stalking or crimes involving dating violence, which are not covered by existing law. Abusers
exploit these loopholes, too often with deadly results.

For decades I have worked side by side with survivors of domestic and sexual violence and the
professionals who support them every day. I have heard many heartbreaking stories of the
horrors of domestic violence — most recently on Monday while I visited the Women Helping
Battered Women facility in Burlington, Vermont. The bravery and sheéer resiliency of survivors
is inspiring. They are among the most courageous people I have ever met,

It is long past time for the Senate to muster its own courage. Last year I challenged my fellow
Senators to come forward, to work together and build consensus around solutions to gun
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violence. Some did. I hope that those who did not will listen today. Protecting women from
gun violence should not be a partisan issue. We should all agree that keeping firearms out of the
hands of domestic abusers will save lives, and for that reason alone it is worth pursuing.

HEHH#H
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U.S. Senator Dianne Feinstein
Senate Committee on the Judiciary
Hearing on “VAWA Next Steps: Protecting Women from Gun Violence”
July 30,2014

I am pleased that the Judiciary Committee is holding this hearing today to
explore how we can better protect women from gun violence. The statistics are
startling: :

e A woman in the United States is 11 times more likely to be killed with a gun
than in other first-world countries.

e 45% of women killed with guns are killed by an intimate partner; another
" 8% are killed by a family member.

-®  54% of women who are killed by an intimate partner are killed with a gun.

A significant factor contributing to gun violence against women is our weak
gun laws. Federal law prohibits a person from possessing a gun if he has
committed a felony or if he has committed a misdemeanor crime of domestic
violence against a spouse, live-in girlfriend, or woman with whom he has had a
child. However, federal law places no restriction on firearm possession by a
person who has committed a misdemeanor crime of domestic violence against a
dating partner or who has been convicted of a misdemeanor crime of stalking.
Yet, as of 2008, more women were killed by dating partners than by spouses.

These loopholes in federal law must be addressed. I am pleased that Senator
Klobuchar has introduced a bill to prohibit firearm possession by individuals who
have committed a misdemeanor crime of domestic violence against a dating
partner or. who have been convicted of a misdemeanor crime of stalking. We
should come together as a Congress and pass Senator Klobuchar’s bill.

A second loophole in federal law allows a person who is subject to a
temporary restraining order to possess a firearm. The days immediately following
the issuance of a temporary restraining order are often the most dangerous for the
women protected by the order. However, federal law does not prevent the person
subject to such a temporary order from purchasing or continuing to possess a gun.

1
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Senator Blumenthal has introduced a bill to close this loophole. We should
pass his bill.

A third loophole in federal law allows a person to avoid a background check
if he purchases his gun at a gun show or online. Thus, if you have been convicted
of a crime of domestic violence against your spouse or are subject to a long-term
restraining order — as Zina Daniel’s estranged husband was — you can easily buy
a gun even though you are legally prohibited from possessing one. We must close
these loopholes in our background check system.

If we need evidence of the impact that stronger federal gun laws would have
on reducing violence against women, we need look no farther than California.
Since the early 1990s, California has enacted a series of laws to keep guns out of
the hands of domestic abusers. For example, California prohibits firearm
possession by an individual who is subject to a temporary restraining order or who
has committed a violent misdemeanor — including misdemeanor stalking —
within the past 10 years. With limited exceptions, California requires background
checks on all gun sales, including sales by private individuals. Thus, a domestic
abuser or stalker cannot avoid a background check by buying the gun from a
private party.

The results speak for themselves. In 1993, there were 329 domestic violence
homicides in California. In 2011, there were 147 such homicides. That’s a 55%
decline. The number of domestic violence calls to law enforcement where a
firearm is present has also decreased, from 2,951 in 1993 to 804 in 2012, 2 73%
decrease.

I hope that this hearing demonstrates clearly the devastating impact that gun
violence has on women. Victims of gun violence are not faceless — they are our
mothers and daughters; they are our sisters and grandmothers; they are our aunts
and nieces.

T urge my colleagues from both sides of the aisle to come together and
strengthen our gun laws to protect our loved ones and other women in our lives
from the scourge of gun violence.



64

Opening Statement of Senator Sheldon Whitehouse (D-R.1.),
Judiciary Committee Hearing on
“VAWA Next Steps: Protecting Women from Gun Violence.”
July 30, 2014

As Prepared For Delivery

On June 18, 1999, Carmen Cruz was watching television with her eight year-old son, Travis,
when her ex-boyfriend, Frederick Escobar, broke into her apartment and calmly walked toward
her, carrying a pillow. When he was just a few feet away from Ms. Cruz, Mr. Escobar pulled a
gun from the pillow, pointed it at her, and pulled the trigger. Travis watched as his mother
collapsed, felled by a bullet shot by his own father.

Ms. Cruz spent hours in surgery while doctors removed the bullet from her abdomen. She was
hospitalized for three weeks and wore a colostomy bag for almost two years following the
shooting. Today, Ms. Cruz is a passionate advocate in Rhode Island’s domestic violence
community, but her scars serve as a constant reminder that, as a survivor, she is one of the lucky
ones.

American women are eleven times more likely to be killed with guns than women in any other
industrialized country.

Put another way, women in the United States account for eighty-four percent of all female
firearm victims in the developed world. Of all the women murdered in this country, more than
half are killed by family members or intimate partners.

In fact, when a gun is present in a domestic violence situation, it increases the risk of homicide
for women by five hundred percent.

Protecting women from gun violence by domestic abusers should not be, and has not been, a
partisan issue. In the late 1990s, Congress passed important laws prohibiting the possession or
purchase of firearms by individuals convicted of misdemeanor domestic violence or subject to
domestic violence protective orders. These laws, which were part of the Violence against
Women Act and an amendment authored by the late-Senator Frank Lautenberg, complemented
the prohibitions on convicted felons and passed Congress with broad bipartisan support.

These laws have saved lives—in states with rigorous background check laws, thirty-eight percent
fewer women are shot to death by intimate partners—but they're not enough.

Current law prohibits domestic abusers from possessing guns only if they are—or were — married
to the victim, if they have lived with the victim, or if they have a child in common with the
victim. Dating partners who have been convicted of domestic violence offenses are not covered,
even though the most recent data shows that more domestic abuse is committed by dating
partners than spouses. Closing the dating partner loophole would save lives, plain and simple.

There are other steps we can take as well. These include requiring universal background checks
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and helping states collect and share the data necessary to ensure that those who should be
prohibited under existing law are in fact prohibited when they try to purchase firearms. Along
these lines, I am willing to work with anyone who wants to strengthen the National Instant
Criminal Background Check System, or "NICS," to ensure that it operates as Congress intended
it to.

Nobody on this Committee has been working as hard as Senators Blumenthal and Klobuchar to
shine a light on the role of guns in domestic violence and to address the loopholes that allow
abusers to use guns to kill, injure, and threaten their victims. I know we will hear more about
your initiatives, and I want to thank you both at the outset for your commitment and efforts.

I would also like to thank Chairman Leahy for his leadership in reauthorizing the Violence
Against Women Act last year, and for his longstanding recognition of the role of guns in
domestic violence.

Finally, it bears mentioning that this is not a hearing about the Second Amendment or the right of
law-abiding Americans to own firearms. Nobody on this Committee wants to deprive
individuals—women or men—from legally owning guns, and none of the solutions we’re here to
discuss involve doing that. What we are here to consider is how guns in domestic violence V
situations threaten American women, and how best to ensure that those who should not possess
guns do not possess them.

T understand that there are a number of domestic violence survivors and advocates here with us
today. I would be honored to recognize them if they wouldn’t mind standing up. I also would
like to submit the statements of Christy Salters Martin, Bonnie Campbell, Laura Ponce, Katie
Ray Jones, and Everytown for Gun Safety into the record. Thank you all for being here, and for
your courage.

I 'would like to welcome all our witnesses and thank them for their participation in this hearing. |
look forward to your testimony.

i
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Questions for the Record from Senator Blumenthal
“VAWA Next Steps: Protecting Women from Gun Violence”

QUESTIONS FOR DR. JACKIE CAMPBELL

a. In your opinion, is an abuse victim particularly at risk after they first
leave their abuser?

b. What leads you to that conclusion?
At the hearing, anofher witness testified that one key reason women are not able to
have temporary restraining orders converted into full protective orders is that they
often fail to appear at the adversarial hearing that is needed before a temporary
order can be converted into a full protective order. You and others have noted that
victims who have been subject to domestic abuse by an abuser who has access to a
firearm are frequently threatened using that gun.

a. In your opinion, does the presence of a gun in the home of an
abuse victim make that victim less likely to be willing to face their
abuser in court at a hearing on a permanent protective order?

b.In your opinion, are abuse victims less likely to leave an abuser if

they fear that their abuser has access to a gun?
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Questions for the Record from Senator Blumenthal

“VAWA Next Steps: Proteéting Women from Gun Violence”

QUESTIONS FOR SHERRIFF CHRISTOPHER SCHMALING

You and your officers see domestic violence situations frequently, and you have a
sense of the conditions that give rise to domestic violence orders.

a. In your opinion, is the presence of a temporary restraining order an

indicator that the subject of that order is likely to be dangerous?

b. What kinds of conditions cause women to seek these orders?
As you know, Congress has made it illegal for certain categories of people to
purchase or possess guns. Two of the groups who cannot have guns are individuals
who have been convicted of domestic violence and individuals subject to a
temporary restraining order. However, it is one thing for the law to say that
somebody subject to a restraining order cannot have a gun; it is an entirely
different thing to actually ensure that a dangerous individual does not have access
to guns.

a. In your experience, are abusers always careful to follow the
law and to turn in any guns that they cannet legally possess as

the result of a protective order or criminal conviction?
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b. Do law enforcement officers need to act to take firearms away
from individuals who have been determined to be dangerous
~and who cannot legally possess firearms?
¢. Would it be helpful to have additional federal resources to help
law enforcement take guns away from dangerous individuals

who cannot legally possess firearms?
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The Honorable Jeff Flake
Written Questions
Dr. Joyce Lee Malcom, George Mason University School of Law
Hearing: VAWA Next Steps: Protecting Women from Gun Violence
August 6, 2014

. As of December 31, 2013, only 36 states had submitted any domestic-violence misdemeanor
conviction records to the NICS Index, and of those, 21 states had submitted 20 or fewer records.
Eight have submitted only 1 record. An even smaller number of states have submitted records
regarding permanent restraining orders: 31states have not submitted any domestic violence
restraining order records to the NICS Index, and of the 19 that have, 9 states have submitted 10 or
fewer. My home state of Arizona has only submitted 2 records of convictions for domestic violence
and no domestic violence restraining order records. Our background check system is only as good at
the records it contains and states are failing to include disqualifying records under current law.

a. Would you agree that we need to do more to make sure those disqualifying records are included
in the NICS Index to ensure that those who are currently prohibited from purchasing firearms are
prevented from doing so?

b. If Congress expands the types of records that are disqualifying and increases the burden on an
already overwhelmed system without fixing it first, is that going to make women safer?

. Both bills mentioned at the hearing expand the definition of intimate partner to include a dating
partner or former dating partner and the existence of the relationship determines whether a particular
state offense is a qualifying offense that prohibits someone from possessing or buying a firearm.

a. Ifthis legislation was enacted, is it your understanding the definitions would apply retroactively?

b. Can you expand on the Due Process concerns with applying the definitions retroactively that you
mentioned in your testimony?

c. In the past, when new categories of prohibited persons were added and applied retroactively,
concerns were raised about the practical challenges of implementing the law. In 2002, GAO
issued a report noting the difficulty of an automated system trying to determine whether a prior
record contained the necessary elements to now be disqualifying. The report noted that
additional manual research may be necessary to determine whether the offense constitutes a
federal firearm prohibitor. Is it your understanding that a NICS background check examiner
would have to make the determination of whether the relationship between the parties qualified
as a dating or former dating relationship and the misdemeanor assault or battery charge now
qualifies as a prohibitor or remains a nondisqualifying misdemeanor?

i. On what basis will the reviewer make that determination?
ii. Do you see any Due Process concerns with dating partner determinations being made this

way since, if such a relationship is found, it will prevent an individual from exercising a
fundamental right?
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2. AsIread the legislation, it does not provide a definition of stalking and instead relies on a particular
state’s definition of stalking. Do you agree there is no definition in the bili?

a. Some states have a high bar for conduct to be considered stalking, while other states have a
relatively low bar. This varying array of state laws on the misdemeanor crime of stalking would
cause this bill to have a varying effect in different states, resulting in one person potentially
losing their Second Amendment right, while another person, who committed a similar act, would
not. Do you see any constitutional concerns with such a result?

b. Would this new prohibitor of stalking also apply retroactively and do you have concerns if it
does?
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Questions for the Record from Senator Charles E. Grassley
U.S. Senate Committee on the Judiciary
Hearing on “VAWA Next Steps: Protecting Women from Gun Violence”

July 30,2014

QUESTIONS FOR PROF, MALCOLM:

L.

Dr. Malcolm, you've studied violent crime in Britain, both before and after the
country adopted strict gun control. Based on your research, did the adoptlon of gun
contro] reduce rates of domestic violence in Bmam'7

. Would you say that female homicide resulting from domestic violence is a “uniquely

American” problem?

. How does the fact that someone subject to a TRO, under this proposed legislation,

would, upon granting of the TRO by a judge in an ex-parte proceeding, be prohibited
from owning a firearm trigger practical enforcement concerns?

During the hearing, the process by which search warrants are issued during an ex-
parte proceeding, was said to be similar to the manner in which temporary restraining
orders are issued. What differences exist between a prosecutor seeking a search
warrant under the constitutional requirement of probable cause and a private person
obtaining a TRO under the evidentiary standard by which such an order is issued?
Are there other constitutional differences between the Fourth Amendment’s standard
for issuance of a search warrant and the Fifth Amendment’s prohibition on
deprivation of liberty of property without due process that would bear on depriving
someone of firearms? Would a process that retroactively deprived someone of
property based on a prior conviction differ from the issuance of a search warrant?
Are there any other differences between the granting of a search warrant and the
granting of a TRO?
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Questions for the Record from Senator Charles E. Grassley
U.S. Senate Committee on the Judiciary
Hearing on “VAWA Next Steps: Protecting Women from Gun Violence”

July 30, 2014

QUESTION FOR JUSTICE McCAFFERY:

1.

When a judge issues a protective order in Pennsylvania (and in other states, if you
know), does the judge already have, in the absence of federal law, the authority to
place restrictions or conditions on the possession of firearms?

During the hearing, the process by which search warrants are issued during an ex-
parte proceeding, was said to be similar to the manner in which temporary restraining
orders are issued. What differences exist between a prosecutor seeking a search
warrant under the constitutional requirement of probable cause and a private person
obtaining a TRO under the evidentiary standard by which such an order is issued?
Are there other constitutional differences between the Fourth Amendment’s standard
for issuance of a search warrant and the Fifth Amendment’s prohibition on
deprivation of liberty of property without due process that would bear on depriving
someone of firearms? Would a process that retroactively deprived someone of
property based on a prior conviction differ from the issuance of a search warrant?
Are there any other differences between the granting of a search warrant and the
granting of a TRO?
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Questions for the Record from Senator Charles E. Grassley
U.S. Senate Committee on the Judiciary
Hearing on “VAWA Next Steps: Protecting Women from Gun Violence”
July 30,2014

QUESTIONS FOR SHERIFF SCHMALING:

1. What can the police do to ensure that once a person subject to a protective order has
been disarmed, he or she does not violate that order or go on to obtain other weapons,
including by illegal means?

2. Based on your experience as a law enforcement officer, would you agree that people
who are prohibited by law from owning firearms still find ways to obtain them
 illegally?
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Questions for the Record from Senator Charles E. Grassley
U.S. Senate Committee on the Judiciary
Hearing on “VAWA Next Steps: Protecting Women from Gun Violence”

July 30,2014

QUESTIONS FOR PROF. MALCOLM:

L.

Dr. Malcolm, you’ve studied violent crime in Britain, both before and after the
country adopted strict gun control. Based on your research, did the adoption of gun
control reduce rates of domestic violence in Britain?

As the British tightened and then prohibited private ownership of firearms and their use for
self-defense the rate of violent crime and of armed crime, which had been very low for
many vears, increased dramatically. The Firearms Act of 1997 prohibited civilian ownership
of handguns and confiscated all the handguns registered to civilians in the country. Within
ten years of this massive disarmament violent crime with handguns had doubled. The
country now has a gun problem. For the first time in their history many British policemen
are carrying firearms. Home invasions in Britain are far higher than in the United States and
more than half occur when people are at home compared to 13% here. Studies of burglars
in America reveal that intruders are more afraid of armed homeowners than of the police.

Would you say that female homicide resulting from domestic violence is a “uniquely
American” problem?

Female homicide resulting from domestic violence is certainly not a “uniquely American”
problem. Sadly it is a problem in every country.

How does the fact that someone subject to a TRO, under this proposed legislation,
would, upon granting of the TRO by a judge in an ex-parte proceeding, be prohibited
from owning a firearm trigger practical enforcement concerns?

The party subject to the TRO would not have notice that it had been issued before the police
arrived to search his home and confiscate his firearms. This sudden invasion of his home
and the search for, and seizure of, legally owned weapons by armed law officers is likely to
produce a dangerous situation for both the subject and the officers. ’

During the hearing, the process by which search warrants are issued during an ex-
parte proceeding, was said to be similar to the manner in which temporary restraining
orders are issued. What differences exist between a prosecutor seeking a search
warrant under the constitutional requirement of probable cause and a private person
obtaining a TRO under the evidentiary standard by which such an order is issued?
Are there other constitutional differences between the Fourth Amendment’s standard
for issuance of a search warrant and the Fifth Amendment’s prohibition on
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deprivation of liberty of property without due process that would bear on depriving
someone of firearms? Would a process that retroactively deprived someone of
property based on a prior conviction differ from the issuance of a search warrant?
Are there any other differences between the granting of a search warrant and the
granting of a TRO?

During an ex parte hearing to obtain a search warrant probable cause has to be presented. In
the hearing for a temporary restraining order the mere allegation that the complainant is
anxious, or feels threatened is sufficient. Often no evidence at all of any threat or danger needs
to be presented. In states such as California all the complainant needs to do is fill out a standard
farm. This TRO complaint is sometimes part of a standard divorce proceeding and judges regard
it as a “rubber-stamp” exercise.

Ownership of a firearm, as the US Supreme Court has affirmed in District of Columbia v. Heller
and McDonald v. City of Chicago, is a core constitutional right with a fundamental liberty
interest. To deprive someone of that right based on a mere allegation with no show of evidence
required, without prior notice to the respondent, at a hearing to which he has no right to
present evidence or confront his accuser, is a serious violation of his Second Amendment rights,
as well as the Fifth Amendment protection by depriving him of liberty and property without Due
Process of Law.

A procedure that deprived someone of legally owned property based on a prior conviction, and
further deprives that individual of a core constitutional right for life is an unfair taking violating
the individual’s Due Process right. This is all the more egregious since in many, if not most
cases, both TRO's and restraining orders themselves are issued based on little or no evidence
that the respondent poses any danger.

The Honorable Jeff Flake
Written Questions

Dr. Joyce Lee Malcom, George Mason University School of Law
Hearing: VAWA Next Steps: Protecting Women from Gun Violence

August 6,2014

1. Asof December 31, 2013, only 36 states had submitted any domestic violence
misdemeanor conviction records to the NICS Index, and of those, 21 states had
submitted 20 or fewer records. Eight have submitted only 1 record. An even smaller
number of states have submitted records regarding permanent restraining orders:
31states have not submitted any domestic violence restraining order records to the
NICS Index, and of the 19 that have, 9 states have submitted 10 or fewer. My home
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state of Arizona has only submitted 2 records of convictions for domestic violence
and no domestic violence restraining order records. Our background check system is
only as good at the records it contains and states are failing to include disqualifying
records under current law.

a.

Would you agree that we need to do more to make sure those disqualifying
records are included in the NICS Index to ensure that those who are currently
prohibited from purchasing firearms are prevented from doing so?

| would certainly agree that since the NICS is depended upon to permit purchase of a
firearm, states need to fulfill their obligation to submit the records of domestic violence
convictions for use in the index. Clearly too many states are failing to meet this key
obligation.

If Congress expands the types of records that are disqualifying and increases the
burden on an already overwhelmed system without fixing it first, is that going to
make women safer?

The two bills under consideration, by greatly expanding the categories of individuals
prohibited from possessing or purchasing a firearm make it even more difficuit for
states, already finding it difficult to report, to keep track of current and past convictions
and report to the NiCS those newly disqualified from purchasing firearms.

2. Both bills mentioned at the hearing expand the definition of intimate partner to
include a dating partner or former dating partner and the existence of the relationship
determines whether a particular state offense is a qualifying offense that prohibits
someone from possessing or buying a firearm.

a.

If this legislation was enacted, is it your understanding the definitions would
apply retroactively?

Yes. If the legislation were enacted the expanded definitions would apply retroactively.
Anyone who had been convicted of stalking in the past would be prohibited from being
able to purchase a gun, ever. Moreover the definition of stalking is frequently vague,
subjective and expanding.

Can you expand on the Due Process concerns with applying the definitions
retroactively that you mentioned in your testimony?

Many individuals with previous convictions for stalking or those having had restraining
orders in the past would be unaware that their Second Amendment rights were to be
forfeit at some point in the future. A great many people who accepted plea bargains
would not have known they would lose a core right forever, Worse, many states have a
very perfunctory process for restraining orders with the complainant given the benefit
of the doubt, even in instances where there has been no threat of harassment or
violence. The Second Amendment is a core right deserving of strict scrutiny and ought
not to be removed on such a flimsy basis.
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In the past, when new categories of prohibited persons were added and applied
retroactively, concerns were raised about the practical challenges of implementing
the law. In 2002, GAO issued a report noting the difficulty of an automated
system trying to determine whether a prior record contained the necessary
elements to now be disqualifying. The report noted that additional manual
research may be necessary to determine whether the offense constitutes a federal
firearm prohibitor. Is it your understanding that a NICS background check
examiner would have to make the determination of whether the relationship
between the parties qualified as a dating or former dating relationship and the
misdemeanor assault or battery charge now qualifies as a prohibitor or remains a
nondisqualifying misdemeanor?

With categories of individuals expanded in these restraining orders to include dating
partners and past dating partners, the task of determining whether the prior record
constitutes an offense prohibiting gun ownership would be far more onerous and
complex. That task is already a laborious one and this expansion wili make it worse.

i. On what basis will the reviewer make that determination?

It is not at all clear on what basis the reviewer will make that determination. Definitions
of stalking and relationships vary widely from state to state and from time to time.

ii. Do you see any Due Process concerns with dating partner determinations
being made this way since, if such a relationship is found, it will prevent
an individual from exercising a fundamental right?

The idea that a government reviewer will decide, perhaps years later and with variable
evidence or no evidence at all, whether a dating relationship was in place, and that
determination will prevent an individual from exercising a core constitutional right is a
gross violation of Due Process. No appeal is envisioned. Since the initial conviction may
have been under unfair circumstances to begin with, and varies from state to state, the
entire process is arbitrary.

2. AsIread the legislation, it does not provide a definition of stalking and instead relies on a
particular state’s definition of stalking. Do you agree there is no definition in the bill?

a.

Some states have a high bar for conduct to be considered stalking, while other
states have a relatively low bar. This varying array of state laws on the
misdemeanor crime of stalking would cause this bill to have a varying effect in
different states, resulting in one person potentially losing their Second
Amendment right, while another person, who committed a similar act, would not.
Do you see any constitutional concerns with such a result?

| agree there is no definition of stalking in the bill. That is a serious problem since the
definition of stalking varies from state to state. | also find the varying definitions that would
cause an individual in one state to be prohibited from exercising his Second Amendment
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rights forever while someone convicted of the same offense in a second state would not, to
be arbitrary and unjust. Constitutional rights must not to be taken away in such a capricious
manner.

b. Would this new prohibitor of stalking also apply retroactively and do you have
concerns if it does?

As | understand it the new prohibitor of stalking would apply retroactively, The bill includes
anyone convicted of that crime, past or future. Again this is harmful for several reasons
including the variable procedures and definitions from state to state, the frequent absence
of Due Process, and the great difficulty of actually adding these individuals to the NICS list.
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Questions for the Record from Senator Charles E. Grassley
U.S. Senate Committee on the Judiciary
Hearing on “VAWA Next Steps: Protecting Women from Gun Violence”

July 30,2014

QUESTION FOR JUSTICE McCAFFERY:

1. When a judge issues a protective order in Pennsylvania (and in other states, if you
know), does the judge already have, in the absence of federal law, the authority to
place restrictions or conditions on the possession of firearms?

A judge in Pennsylvania does have the authority under Pennsylvania law to issue restrictions on
a person who is the subject of a Protection From Abuse (“PFA”) order prohibiting that person
from owning or possessing a firearm. To obtain a temporary PFA, there must be an allegation
that the gun was used or threatened to be used against the complainant when the initial petition is
filed for a temporary order. For a permanent PFA, the judge can, after a hearing, determine that
it is appropriate for the defendant to not possess any guns and for the defendant to turn in any
guns possessed to the sheriff.

2. During the hearing, the process by which search warrants are issued during an ex-
parte proceeding, was said to be similar to the manner in which temporary restraining
orders are issued. What differences exist between a prosecutor seeking a search
warrant under the constitutional requirement of probable cause and a private person
obtaining a TRO under the evidentiary standard by which such an order is issued?
Are there other constitutional differences between the Fourth Amendment’s standard
for issuance of a search warrant and the Fifth Amendment’s prohibition on
deprivation of liberty of property without due process that would bear on depriving
someone of firearms? Would a process that retroactively deprived someone of
property based on a prior conviction differ from the issuance of a search warrant?
Are there any other differences between the granting of a search warrant and the
granting of a TRO?

When a search warrant is issued, the police officer must swear in an affidavit that the officer has
certain information that the officer states justifies probable cause for the search warrant. For an
individual seeking a temporary PFA, which is what I believe Sen. Grassley refers to when he
refers to an ex-parte TRO, the individual attests to certain information (i.e., the defendant beat
me up, threatened to kill me or other information indicating a threat of violence or actual
violence against the complainant), and signs an affidavit swearing that the information is true
and correct just as a police officer does when seeking a search warrant. If a judge believes that
the allegation shows that there was a threat of or actual physical violence that endangers the
person, then the ex-parte order is issued. The “standard” is merely the allegation that the person
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swears to in his/her petition and anything else the judge ascertains when the judge questions the
plaintiff at the temporary PFA proceeding. The standard is similar to that when a search warrant
is issued, which is assuming that the information contained in the search warrant is correct, does
it provide the police with the basis/ authority to search, subject to a later review by a judge
during a motion to suppress hearing. Likewise when a temporary PFA is being sought, the judge
grants it assuming that the information is true, subject to a later hearing where the defendant can
challenge the PFA prior to a permanent PFA being granted.

As to the issue of depriving someone of their property, such as a firearm, without due process, I
think the key is the temporary nature of the deprivation versus longer-term or permanent
deprivation. When someone's property is taken pursuant to a search warrant, it is only temporary,
subject to judicial review either in a motion to suppress and criminal trial, and/or a defendant can
file a return of property motion to request judicial review of the property seized by the
government, including guns. Likewise, when a temporary PFA is granted, including any order
relating to the seizure of guns, this order is subject to a full, follow-up hearing before a judge,
who must determine whether to make the temporary order permanent, and if so, under what
conditions, including any part of the permanent order dealing with gun possession.

Finally, as to the question about depriving someone of property based on a prior conviction, the
Violation of the Uniform Firearms Act, Pennsylvania Statute 6105 states that if someone has
been convicted of certain crimes, is the subject of a PFA order that prohibits gun possession, or
has a prior commitment tc a mental health facility, the person is ineligible to own or possess a
fircarm. No Pennsylvania court has ever found this statute to be unconstitutional because there is
a rational basis related to the prohibition in question, to wit, that of certain categories of people
being inelilgible to possess guns.
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Mr. Chairman and Members of the Committies,

My name is josh Horwitz, and | am the Executive Director of the Coalition to Stop Gun Violence
{C5GV). | appreciate this opportunity to provide written testimony on behalf of my
organization, a coalition of more than 47 national organizations dedicated to reducing gun
death and injury in the United States. We seek to secure freedom from gun violence through
research, strategic engagement, and effective policy advocacy.

As this Committee considers measures to protect women from gun-related domestic violence, |
would like to offer testimony on the importance of: 1) Barring those under temporary
restraining orders from purchasing and/or possessing firearms, and; 2} Adding persons
convicted of misdemeanor statking to the federal list of prohibited firearm purchasers.

My testimony in this area is informed by my membershig in the Consortium for Risk-Based
Firearm Policy, a group of researchers, practitioners and advocates for gun violence prevention
that have considered the evidence for risk-based firearm prohibitions and issued
recommendations to state and federal lawmakers through a pair of reports that were published
in December 2013,

Firearm ownership/purchases by individuals subject to temporary domestic viclence
restraining orders.

Existing research shows that there is.an elevated risk of intimate partner homicide when an
abuser has access to a firearm.>? The majority of victims of intimate partner homicide ave killed
with a gun.»®

Authorities are frequently aware of abusive relationships in their communities: One study
found that approximately half of women killed by their intimate partners had contact with the
criminal justice system in the 12-maonth period preceding their murders. &7 Research
demonstrates that policy interventions in this area are effective. According to one study, cities
in states with laws that prohibit the subjects of domestic violence restraining orders from
purchasing and/or possessing firearms had 25% fewer firearm-related intimate partner
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homicides.? This research also found that these policies save lives, because when “would-be
killers” do not have access to guns, they do not replace them with other weapons.» 10

Temporary ex-parte orders are the first step in the domestic violence restraining order process.
These emergency orders are issued in the absence of the respondent and signify an immediate
danger. Initiating separation in an abusive relationship can be both a difficult and hazardous
course of action for a victim of domestic violence.™ 12 The evidence demonstrates that
temporary ex-parte restraining orders are associated with an increased risk of violence™> * and
a number of states acknowledge that risk by prohibiting the subjects of such orders from
purchasing and/or possessing firearms, 5 )

Judicial review is necessary and the current domestic violence laws ensure that a full hearing
(with the respondent present} occurs within a short and defined period of time. As a result, a
temporary ex-parte protection order can be quickly dismissed if a judge determines it is not
warranted.

At the present time, federal law prohibits firearm purchase and/or possession by those subject
to final restraining orders or by those convicted of a misdemeanor crime of domestic
violence.’® These prohibitions are supported by ample evidence.'”? Unfortunately, however,
current federal law does not prohibit firearm purchase or possession by individuals subject to
temporary restraining orders.

In the interest of protecting women at the time of greatest risk for intimate partner homicide,
the Coalition to Stop Gun Violence recommends that individuals subject to temporary domestic
viclence restraining orders be prohibited from purchasing and/or possessing firearms for the
duration of these orders.

Firearm ownership/purchases by individuals convicted of misdemeanor stalking offenses.

Federal law currently prohibits purchase and/or possession of a firearm by those who are
subject to a restraining order for stalking.”2 However, it is equally important to disarm
individuals who have been convicted of stalking offenses.

The figures on this topic are alarming. A 2010 national survey found that approximately 16% of
women had been stalked in their lifetime, resulting in more than 19 million female stalking
victims across the country.?? Women are more likely to be victims than men; one in six women
compared to one in 19 men have been stalked during their lifetime.?

Recidivism is a factor in stalking offenses. One study found that 77% of stalkers committed new
offenses within 8.8 years. 2 Over half were charged with new stalking-related offenses and 33%
for violent offenses.”® Reinforcing the fact that stalking is an indicator of violent behavior,
another study found that stalking is an important risk factor for intimate partner homicide as
76% of homicide victims and 85% of attempted homicide victims were staiked by their abusers
prior to the incident.?” Furthermore, roughly half of the women killed by their intimate
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partners reported domestic violence/stalking to the police.2

Because of this overwhelming evidence the Coalition to Stop Gun Violence encourages this
committee to support changes to federal law to prohibit those convicted of misdemeanor
stalking from owning and/or purchasing firearms.
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Testimony for the Record by Bonnie Campbell
Submitted to the
Committee on the Judiciary, United States Senate
Hearing on VAWA Next Steps: Protecting Women from Gun Violence

July 30,2014

Senator Whitehouse, Chairman Leahy, Ranking Member Grassley, Judiciary Committee
Members, Senators: :

Thank you for the opportunity to provide input for this landmark hearing. My name is Bonnie
Campbell. I was the inaugural director of the United States Department of Justice’s Office on
Violence Against Women, established in 1995 through the Violence Against Women Act
(“VAWA™). Before that, | was the Attorney General of Iowa, where, as the state’s top law
enforcement official, I helped to strengthen our domestic violence laws, to increase funding for
victim shelters, and to write an anti-stalking statute that would become a national model.

Today I'm asking you to do two things. First, please support Senate Bill 1290, The Protecting
Domestic Violence and Stalking Victims Act, which will close loopholes in federal law that
allow abusive dating partners and convicted stalkers to purchase and possess guns. Second,
Congress should require background checks for gun sales by unlicensed sellers, so that abusers
who are legally barred from having guns can’t end-run the law and buy guns anyway.

VAWA has been critical for tackling domestic violence in this country—both punishing the
perpetrators of these all-too-common crimes and providing resources for victims of abuse. I was
extremely pleased that Congress rea